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2019 REPORT OF THE ATTORNEY GENERAL 

   
LETTER OF TRANSMITTAL 

 

 

April 30, 2020 

 
 

The Honorable Ralph S. Northam 

Governor of Virginia 

Richmond, Virginia 

 

 

Dear Governor Northam: 

 

In accordance with Virginia Code Section § 2.2-516, I am pleased to 

present to you the Annual Report of the Attorney General for 2019.  

 

It is my honor and privilege to lead the efforts of 400 talented and 

dedicated attorneys, investigators, and professional staff working to promote 

justice, equality, and opportunity for all Virginians. In 2019, the Office of 

Attorney General continued to fight the opioid crisis, protect Virginia 

consumers, work to reduce gun violence, and protect the rights and safety of 

Virginians, including from encroachment by the federal government.  

 

Below are some of our most notable achievements of 2019: 

 

 My team and I won fights in the Supreme Court to protect 

Virginia’s environment from the potential dangers of uranium 

mining, and to eliminate racially discriminatory legislative districts 

that had reduced the political power of minority voters.  

 

 The Consumer Protection Section continued to protect Virginians 

from financial exploitation. The Section recovered more than $49.7 

million in relief for consumers and payments from violators, 

handled around 27,000 consumer contacts, and transferred 

approximately $22.4 million back into the Commonwealth’s 

General Fund. 

 

 We continued to fight in court to protect Virginians’ healthcare from 

attacks by the federal government. We also went to court to protect 



ii 

2019 REPORT OF THE ATTORNEY GENERAL 

immigrants and new Virginians, to protect the integrity of the 

Census, to protect contraception coverage, and to protect Virginia’s 

air, water, and open space from polluters. 

 Our Computer Crimes Section worked to protect Virginians’ privacy

and data by handling a record 950 data breach notifications and by

negotiating a record $4.1 million penalty against Equifax for a data

breach that exposed the personal information of nearly 2.5 million

Virginians.

 I filed a landmark lawsuit against individual members of the Sackler

family, owners of oxycontin manufacturer Purdue Pharma, for their

roles in allegedly creating and perpetuating the opioid crisis, and for

allegations that the family unlawfully profited off the opioid crisis.

 Our Programs and Community Outreach Section engaged

approximately 100,000 Virginians in crime prevention and victims’

services programming during more than 200 presentations and at

more than 125 community events.

 The Hampton Roads Human Trafficking Task Force, led by this

office, conducted 86 new investigations, made 30 arrests, and

identified 42 confirmed victims of human trafficking who were then

connected with recovery resources. We also launched a new

multidisciplinary effort to support child victims of human trafficking

in the Richmond area.

 Our years-long effort to eliminate Virginia’s backlog of untested

sexual assault evidence kits continued, with hundreds of old, untested

kits finally being processed, generating hundreds of DNA profiles for

the national database and several dozen DNA “hits.”

 We continued to work to reduce heroin and gun trafficking, handling

dozens of narcotics cases involving around 2,000 kilograms of heroin

worth approximately $20 million, as well as dozens of cases

involving illegal firearms.
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 Our Medicaid Fraud Control Unit had its second-best year ever,

securing $949 million in court-ordered restitution, fines, penalties,

judgments, and settlements.

In addition to the highlights above, the following report presents a more 

comprehensive summary of the work of this Office in 2019. 

With kindest regards, I am, 

Very truly yours, 

Mark R. Herring 

Attorney General 
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PROGRAMS & COMMUNITY OUTREACH SECTION 

 

The Programs and Community Outreach Section strives to increase citizen 

access to the resources and services of the Office of the Attorney General (OAG 

or “Office”). This centralized executive team coordinates and promotes a variety 

of OAG programs, training, and outreach initiatives on behalf of the Office. 

Community outreach coordinators headquartered in each region of the state 

provide information about the initiatives and resources of the Office to their 

communities and link constituents with program resources. Section staff work 

with school and civic groups, organizations for seniors, law enforcement 

agencies, victims of crime, human services providers, and other stakeholders in 

crime prevention, victim services, and public safety. The Section represents the 

Office on a variety of task forces and work groups statewide.  

 

Overview and Special Activities 

 

In 2019, Section staff delivered 214 presentations to over 15,000 

participants and exhibited at 131 community events and trainings, providing 

resources and information to nearly 92,000 people. Programming covered a 

variety of public safety topics, including opioid abuse prevention, scams and 

fraud, youth violence prevention, gang awareness, and OAG programs and 

initiatives. Section staff participated in community events such as National 

Night Out and Drug Take-Back Days across the state, in conjunction with local 

law enforcement partners. In addition, they participated in a series of regional 

hate crime forums sponsored by OAG, as well as a Common Ground 

Conference in Chesterfield (“Protecting Virginia’s Consumers”) that was co-

sponsored by OAG’s Consumer Protection Section and the Federal Trade 

Commission (FTC). The Section also secured over $1.3 million in new federal 

grant funding in 2019, in addition to the nine state and federal grant programs 

currently managed by the Section.   

 

Triad 

 

Since 1995, the Office has promoted the Triad Program to increase 

awareness of scams and frauds that target seniors and to strengthen 

communication between law enforcement and seniors. The Section’s outreach 

coordinators work closely with the Triad chapters within their regions, 

coordinating with the Medicaid Fraud Control Unit (MFCU), the Consumer 

Protection Section, local law enforcement, and aging services agencies to 
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educate seniors on crime prevention issues. Staff also continues to work with 

localities interested in forming their own Triad chapters, and they participate in 

quarterly meetings of the Virginia State Seniors and Law Enforcement Together 

(SALT) Council to connect with local Triad leaders and share information and 

resources. In May, Triad members from across Virginia gathered for the annual 

Statewide Triad Conference held in Williamsburg to discuss public safety issues 

affecting seniors. This two-day conference attracted nearly 200 participants, 

including seniors, law enforcement officers, and allied professionals. In August, 

Attorney General Herring and Section staff participated in a re-signing 

ceremony of the Prince Edward Triad charter to honor the Chapter’s 10th 

anniversary. Virginia Triad continues to lead the nation with the highest number 

of active local Triad chapters as recognized by the National Association of 

Triads, Inc.  

 

Victim Notification and Domestic Violence Services 

 

The Victim Notification Program provides victim assistance in cases that 

are being prosecuted by the Major Crimes and Emerging Threats Section or by 

MFCU, including notifying victims of any appeal or habeas corpus proceedings 

associated with their case, assisting surviving family members of victims in 

capital cases, and administering the Commonwealth’s Identity Theft Passport 

Program. In 2019, the Victim Notification Program provided assistance to 1,182 

victims of crime
1
 and issued 38 Identity Theft Passports.  

 

The Section continues to develop partnerships to promote victims’ rights 

and improve assistance in the post-sentencing phases of criminal cases and civil 

Sexually Violent Predator (SVP) cases. Court accompaniment was provided in 

two high profile cases. The Program also hosted the third annual Unsung Hero 

Awards to honor excellence in victim services. Eight recipients were honored by 

the Attorney General at a ceremony in Richmond during National Crime 

Victims’ Rights Week in April. Additionally, the Section’s Domestic Violence 

Services enrolled 60 new families (101 individuals) into Virginia’s Address 

Confidentiality Program (ACP), a confidential mail-forwarding service managed 

by the Office for victims of domestic violence, sexual assault, and stalking. This 

enrollment represents an increase of over 40% in the number of families served 

by the ACP, as opposed to last year. 

                                                           
1 A single victim may be counted more than once depending on the number of cases the individual 

is involved in. 
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Lethality Assessment Protocol 

 

In its ongoing effort to prevent domestic violence homicides, the Section 

continued to provide training and technical assistance on the Lethality 

Assessment Program (LAP). LAP is an evidence-based screening tool used by 

first responders to identify victims who are at high risk of serious injury or death 

by their abusers, and to connect those victims immediately with local domestic 

violence services. Since 2015, thirty-seven local geographic jurisdictions in 

Virginia have implemented LAP through collaborations with domestic violence 

crisis centers. In 2019, the Section provided LAP training to law enforcement 

agencies and domestic violence programs in Grayson County, Front Royal, 

Williamsburg, and Tappahannock to assist these localities in moving forward 

with LAP implementation. Additionally, the Section provided ongoing technical 

assistance to localities that have implemented LAP, including hosting quarterly 

conference calls for coordinators and a statewide LAP Summit in November, 

held in James City County.  

 

Human Trafficking 

 

The Section continued its ongoing efforts to address human trafficking. In 

the Tidewater region, the Hampton Roads Human Trafficking Task Force is a 

partnership between the Office, the U.S. Department of Homeland Security, 

state and local law enforcement agencies, Commonwealth’s Attorneys, and the 

Samaritan House, an entity in Virginia Beach which is committed to combatting 

human trafficking. Active since 2016, the multi-disciplinary task force, staffed 

by a coordinator from the Office, identifies victims, promotes awareness of the 

realities of human trafficking, and investigates and prosecutes trafficking 

crimes. In 2019, the task force conducted 86 new investigations, made 30 

arrests, and identified 42 confirmed victims of human trafficking. The task force 

also participated in outreach and prevention efforts. Its efforts included 

partnering with the Naval Criminal Investigative Service (NCIS) to provide 

training and outreach to personnel at military installations in the region, 

including at Joint Expeditionary Base Little Creek - Fort Story and at Naval Air 

Station Oceana.   

 

The Section also worked in other regions of the state to combat human 

trafficking. The Roanoke Valley Human Trafficking Task Force was formed this 

year with assistance and support from Section staff. This new task force hosted a 

regional conference on human trafficking in the Fall and will be expanding to
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include the New River Valley in 2020. The Section secured nearly $360,000 in 

grant funding through the Integrated Services for Minor Victims of Human 

Trafficking grant program, which is sponsored by the U.S. Department of 

Justice’s Office for Victims of Crime. This funding will improve the way the 

Richmond region responds to human trafficking by providing resources for a 

new case manager position, housed within the Office, focused on serving 

juvenile victims and their families. It will also provide resources for stakeholder 

trainings and expanded victim services throughout the region. The project will 

be undertaken in conjunction with the Richmond Regional Human Trafficking 

Collaborative, which represents five localities, including the City of Richmond 

and the counties of Chesterfield, Goochland, Hanover, and Henrico.  

 

Sexual Assault Kit Testing Initiative 

 

The Section continued to lead the Office’s initiative to eliminate Virginia’s 

backlog of untested rape kits, known as Physical Evidence Recovery Kits (or 

PERKs). The first phase of the project, which involved testing kits collected 

prior to June 30, 2014, was completed in 2018. The second phase of the project, 

which is funded by a $2 million grant from the federal Sexual Assault Kit 

Initiative (SAKI), continued this year and is focused on testing kits that were 

collected between June 30, 2014, and July 1, 2016.  As of the end of the year, 

916 kits from the second phase of the project had been submitted for testing. 

Although testing and analysis remains ongoing, to date testing from the second 

phase has yielded 680 PERK analysis reports by the Department of Forensic 

Science (DFS) and 205 DNA profiles which were entered into the Combined 

DNA Index System (CODIS), generating 85 CODIS hits.  

 

Section staff promoted the project statewide throughout the year, 

facilitating 11 outreach meetings to 111 local law enforcement officers, 

prosecutors, victim advocates, forensic examiners, and other professionals 

representing 29 cities and counties. In September, the Section hosted Sexual 

Assault Investigations: Improving Case Outcomes, a three-day training at 

Thomas Nelson Community College for law enforcement officers, victim 

advocates, and prosecutors. In October, the Section secured nearly $1 million in 

grant funding through the U.S. Department of Justice’s National Sexual Assault 

Kit Initiative to continue investigations of cases tested under the project, to 

develop training initiatives for local jurisdictions investigating sexual assault, 

and to complete the rollout of the PERK Tracking System. 
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Virginia Rules 

 

The Section oversees Virginia Rules, an educational program for teens 

featuring 28 independent modules covering a wide variety of legal issues. 

Drugs, bullying, and internet safety are among the topics included in the 

curriculum. During the year, 201 new instructors were enrolled in the Virginia 

Rules program, increasing the total number of instructors to 2,455 statewide. 

Instructors shared Virginia Rules lessons with nearly 40,000 students across the 

Commonwealth. In addition, the Section sponsored Virginia Rules Camps in 25 

localities, helping provide nearly 1,500 middle and high school students with a 

week-long summer day camp experience. Participants experienced traditional 

camp fun, learned about Virginia law, and built positive relationships with 

school resource officers and other law enforcement officers who served as camp 

counselors. 

 

Re-Entry and Crime Reduction 

 

Reducing gang and gun violence and maximizing the success of returning 

citizens after incarceration continued to be priorities for the Office in 2019. The 

Section provided ongoing support and coordination of the Innovations in 

Supervision Initiative (ISI) project in Norfolk (previously the STOP grant), a 

grant-funded re-entry project designed to reduce recidivism among gang-

involved and other violent offenders. Project efforts include providing 

programming to inmates at the Norfolk City Jail focused on identifying the 

underlying risk factors of criminal behavior and building skills in 

communication, decision making, and anger management. The project also 

offers individuals ongoing case management and family engagement post-

release. In 2019, twenty-two new participants were enrolled in the program. In 

addition to participation in a number of re-entry councils and workgroups 

statewide, planning began for a stakeholder roundtable addressing fair housing 

for returning citizens, slated for early 2020, to discuss the impact of blanket bans 

and overly restrictive policies in rental housing application processes for 

applicants with criminal histories. 

 

The Section also continued implementation of two Richmond-focused 

crime reduction projects funded through the Department of Justice: Project Safe 

Neighborhoods (PSN) in Richmond’s East End, and the Community Based 

Crime Reduction (CBCR) grant program in Gilpin Court, Richmond’s largest 

public housing community. In addition to working closely with the Richmond 

Police Department to identify equipment and training needs, outreach 
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coordinators assigned to both projects work collaboratively with a variety of 

stakeholders (non-profit organizations, businesses, state and local government 

agencies, and public safety partners) to implement or support programming in 

their focus neighborhoods. This has included projects like Mindfulness Against 

Bullying (MAB) to introduce middle school students to the concept of 

mindfulness as a coping skill against bullying; the Summer Exploratory 

Program which engaged youth from Creighton, Mosby and Fairfield Courts in 

summer learning and a field trip to visit monuments in the nation’s Capital as 

well as the National Museum of African American History; and a hate crime 

forum attended by students of Armstrong High School’s Leadership Program. 

An ongoing collaboration with Richmond Police Department, RPD & Friends 

Read brings Richmond police officers (as well as volunteers from Richmond 

Fire Department, the Virginia Capitol Police, and other partner agencies) into 

community centers and other sites to read and discuss books with neighborhood 

youth. To date, a total of over 100 young people in five locations in Gilpin Court 

and the East End have participated in the program.  

 

In Gilpin Court, the Section is working with a variety of community 

stakeholders to establish a community gardening program within the existing 

Gilpin Community Garden. Through a four-week course, residents will be 

trained to run daily garden operations. Supplemental programming will include 

food drives, nutrition and food safety workshops, healthy cooking workshops, 

public safety fairs, and memorial events—with the garden, originally a neglected 

crime hot spot, serving as a community hub. This garden project aims to 

increase the availability of nutritious foods, strengthen community ties, and 

reduce environmental hazards. 

  

Heroin and Opioid Abuse 

 

In support of the Attorney General’s ongoing efforts to combat current 

heroin and opioid abuse, the Section oversaw continued distribution of the 

Office-produced documentary, “Heroin: The Hardest Hit” and the roll call video 

for law enforcement officers, “When Seconds Count: How Law Enforcement 

Can Save a Life during an Overdose.” Section staff served on numerous local 

and regional substance abuse coalitions and task forces and participated in 35 

town halls, community forums, documentary screenings, and other events across 

the Commonwealth to raise awareness of the dangers of heroin and opioid 

addiction. 
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In January, the Section partnered with the National Attorneys General 

Training & Research Institute (NAGTRI) to host Drug Overdose Death 

Investigation and Prosecution, a one-day course for state and local law 

enforcement officers and prosecutors that examined issues surrounding the 

investigation and prosecution of deaths resulting from overdoses of heroin and 

fentanyl. Throughout the year, the Section assisted with community Drug Take-

Back events in conjunction with law enforcement and substance abuse coalition 

partners. These events provide an opportunity for citizens to safely dispose of 

old or unused prescription drugs, which, in turn, prevents drugs from reaching 

the wrong hands and being misused. 

Partnerships and Collaborations 

 

Throughout the year, the Section collaborated with a variety of partners to 

promote safe communities, including local and state government agencies, 

nonprofit organizations, businesses, schools, universities, and faith-based 

organizations. Ongoing partners included the Commonwealth’s Attorneys’ 

Services Council, Department of Criminal Justice Services, the Department of 

Forensic Science, local law enforcement agencies, the Office of the Executive 

Secretary of the Supreme Court of Virginia, Parents Against Bullying, the 

Virginia Association of Chiefs of Police, the Virginia Coalition for the 

Prevention of Elder Abuse, the Virginia Department of Corrections, the Virginia 

Gang Investigators Association, the Virginia Sexual and Domestic Violence 

Action Alliance, the Virginia Sheriffs’ Association, the Virginia State Police, 

the Virginia State SALT Council, the Virginia Victim Assistance Network, and 

the Virginia Victims Fund. Ongoing partnerships with these and numerous other 

organizations are crucial to the Section’s continued promotion of secure and 

thriving communities in Virginia. 

 

LEGISLATIVE ACCOMPLISHMENTS 

 

Following the tragic “Unite the Right” rally in Charlottesville, Attorney 

General Herring’s years-long effort to reduce hate crimes and white supremacist 

violence took on even greater urgency. The Office of Attorney General again 

attempted to shepherd legislation through the General Assembly to make 

Virginia a safer place, but unfortunately met consistent resistance. 

 

For the second year, OAG introduced legislation to outlaw the assembly of 

a private militia with the intent to intimidate (Senate Bill 1210) which again did 

not advance past the Senate. The OAG also introduced a bill to create a state 
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domestic terrorism charge in the form of a sentencing enhancement if a violent 

crime was viewed as domestic terrorist activity (House Bill 2554). House Bill 

2554 was modeled after the federal domestic terrorism law. It was not given a 

hearing by the House of Delegates and did not advance through the 2019 

Session.  

 

For the fourth year, additional legislation was introduced to address the 

continued rise in hate crimes, specifically, to add sexual orientation, gender 

identity, and disability to the hate crimes statutes (House Bill 2472) as well as 

legislation to allow the Attorney General’s office to prosecute hate crimes 

(House Bill 2227) neither of which advanced out of House Courts of Justice 

Committee. 

 

In 2019, the Attorney General continued to submit and support legislation 

to protect victims of crimes and promote both healing and accountability. For 

the 2019 session this included bills to address deficiencies in the law spotlighted 

by the #MeToo and #TimesUp movements, as well as investigations into child 

abuse committed by clergy members and systematic efforts to conceal those 

crimes and silence victims.  

Attorney General Herring introduced Senate Bill 1484 to extend the statute 

of limitations for misdemeanor sexual misconduct involving a minor from just 

one year to twenty years. The Senate Courts of Justice Committee amended the 

bill to provide for a five year statute of limitations, but the bill ultimately did not 

advance past the Senate finance committee.  

 

The Attorney General also attempted to limit the use of confidentiality or 

non-disclosure agreements to cover up crimes like sexual assault. The OAG 

worked to introduce Senate Bill 1423, which would have prohibited the use of 

confidentiality, nondisclosure, and non-disparagement provisions in contracts to 

restrict or deter witnesses, including crime victims, employees, or consumers, 

from cooperating or communicating with law-enforcement agencies. 

Unfortunately, this bill was rejected by the Virginia Senate. 

 

Another bill introduced by the OAG in coordination with victim advocates 

were two identical bills that would allow the Internet Crimes against Children 

(ICAC) facilities to create a registry of child pornography images (Senate Bill 

1379 and House Bill 1490). This registry will allow the different ICAC facilities 

to share data and information to better assist investigators and other local law 

enforcement in their efforts to protect children.  
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Criminal justice reform continued to be a major priority for the Attorney 

General Herring during the 2019 General Assembly Session. One of the bills he 

championed was a bill to address the cash bail system in the Commonwealth and 

to collect data related to cash bail in order to implement necessary reforms. As 

other states throughout the country explore options for reforming their cash bail 

systems to be more fair and equitable, Virginia needs to better understand why 

and how cash bail is applied and that needs to start with adequate data 

collection. House Bill 2121 was introduced as a mechanism to require data 

collection the Department of Criminal Justice Services so that this agency could 

study and recommend changes however that bill did not advance out of the 

House of Delegates. 

 

 Other bill priorities of the Office of the Attorney General during the 2019 

General Assembly Session included efforts to remove requirements for drivers’ 

license suspensions for nonpayment of fines and fees (Senate Bill 613), a bill to 

require licensure of debt settlement services companies by the State Corporation 

Commission (House Bill 2196), and a bill to make misrepresentation of pets 

health and conditions by pet stores a violation of the consumer protection act 

(Senate Bill 1462). 

STATE SOLICITOR GENERAL 

 

The Solicitor General of Virginia represents the Commonwealth in 

litigation before the Supreme Court of the United States and in other appellate 

courts in cases that call into question the constitutionality of a Virginia statute or 

touch on sensitive policies of the Commonwealth. The Solicitor General also 

assists all Divisions of the Attorney General’s Office with constitutional and 

appellate issues. The Solicitor General serves as the primary point of contact for 

other state attorneys general on legal matters, whether involving the initiation or 

defense of litigation or the coordination of amicus briefs in a pending case. 

Increasingly, this responsibility involves the coordination of multistate litigation 

against unlawful or unconstitutional actions by the federal government, 

including executive branch officers and agencies.  

 

On June 2019, the Solicitor General won two merits-stage cases before the 

U.S. Supreme Court in a single day. In the first case (Virginia Uranium v. 

Warren), the Court rejected a constitutional challenge to Virginia’s three-

decades-old moratorium on uranium mining. In the second case (Virginia House 

of Delegates v. Bethune-Hill), the Court agreed with the Solicitor General’s 

argument that only the Attorney General has the authority to appeal on behalf of 
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the Commonwealth. The Solicitor General also briefed and argued a third case 

involving criminal law and sentencing (Mathena v. Malvo) and authored an 

amicus brief on behalf of 15 states in a case implicating the Commonwealth’s 

interest in being able to control its natural resources (Atlantic Richfield Co. v. 

Christian).  

 

The Solicitor General participated in more than a dozen cases before the 

Supreme Court of Virginia and the U.S. Court of Appeals for the Fourth Circuit. 

In Corporate Executive Board Co. v. Department of Taxation, for example, the 

Supreme Court of Virginia unanimously upheld the Commonwealth’s ability to 

tax sales made by Virginia companies to out-of-state consumers, thus preventing 

the loss of millions of dollars per year in state revenue. The Solicitor General 

also appeared in other courts when necessary to defend the Commonwealth’s 

interests. In Group Hospitalization Medical Services, Inc. v. Department of 

Insurance, Securities & Banking, the District of Columbia Court of Appeals 

agreed with the Solicitor General’s argument that a D.C. entity had failed to 

adequately coordinate with Virginia officials before disbursing surplus funds 

held by a congressionally-chartered corporation that operates as a non-profit 

health services plan in District of Columbia, Maryland, and Virginia. 

The Solicitor General continued to be active in multistate litigation filed in 

response to federal policy decisions that negatively impact the Commonwealth 

and provided extensive input and supporting data and documentation in a variety 

of cases involving healthcare, immigration, environmental matters, student 

loans, women’s reproductive rights, and more. These cases include the 

following:  

 

Protecting Virginians’ Healthcare—Attorney General Herring continued to 

defend the Affordable Care Act against a lawsuit brought by Republican 

Attorneys General with the active cooperation of the Trump Administration. 

After a federal district court struck down the entire law—including its coverage 

for persons with preexisting conditions and Medicaid expansion—we appealed 

to the Fifth Circuit and ultimately to the U.S. Supreme Court. 

 

Protecting the Census—Virginia was part of a multistate coalition that 

successfully opposed the Trump Administration’s attempt to include a 

citizenship inquiry in the upcoming 2020 census, which would have suppressed 

response rates and led to decreased federal funding for important population-

based programs such as child development grants, highway funds, and more. 
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The case went all the way to the U.S. Supreme Court, which ruled in our favor 

in June 2019 (Department of Commerce v. New York). 

 

Defending DACA—The Commonwealth of Virginia and other co-

plaintiffs continued to challenge President Trump’s decision to end the Deferred 

Action for Childhood Arrivals (DACA) program. The lower courts accepted our 

arguments and the U.S. Supreme Court heard arguments in November 2019. 

 

Stopping the Border Wall—After Congress specifically declined to 

appropriate funds to build a border wall, Attorney General Herring joined with 

15 other States suing over President Trump’s attempt to divert other funds 

(including money scheduled to go to Virginia) for that purpose. 

 

Protecting Immigration Opportunities—Virginia is co-leading a multistate 

challenge to efforts by the Department of Homeland Security to impose 

stringent limitations on legal immigration. The suit challenges DHS’s new rule 

expanding the definition of “public charge” to encompass an immigrant who 

utilizes various forms of assistance (even for a short time), such as food 

assistance to feed their U.S. citizen children, or housing assistance. 

 

Preventing Violations of the Emoluments Clause—Attorney General 

Herring filed an amicus brief supporting parties seeking to stop President Trump 

from violating the Foreign Emoluments Clause. The case remains pending 

before the Fourth Circuit. 

 

Protecting Contraception Coverage and Title X—Virginia continued to 

successfully fight to protect the contraception coverage mandate that has 

provided hundreds of thousands of Virginia women with no-cost birth control 

without interference from their employers or government (State of California v. 

Azar, N.D. Cal.). Along with several other State Attorneys General, Attorney 

General Herring continued to oppose attempts by the Trump Administration to 

undermine Title X, a critical family planning and healthcare program that 

annually served more than 50,000 patients in Virginia (State of Oregon v. Azar, 

D. Or.).  

 

CRIMINAL JUSTICE AND PUBLIC SAFETY DIVISION 

 

 The Criminal Justice and Public Safety Division includes the following 

Sections: Computer Crimes, Correctional Litigation, Criminal Appeals, Major 

Crimes and Emerging Threats, Health Care Fraud and Elder Abuse, and the 
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Sexually Violent Predators Civil Commitment Section. It also includes the 

Tobacco Enforcement Unit. The Division represents the Commonwealth’s 

public safety and law enforcement agencies and also administers the 1998 

Tobacco Master Settlement Agreement. The Division handles computer crimes 

and cyber-security issues, criminal appeals, Medicaid fraud cases, petitions for 

the civil commitment of sexually violent predators, as well as prosecutions 

relating to child pornography, violent crimes, human trafficking, gangs, drug 

trafficking, money laundering, fraud, and patient abuse. 

 

Computer Crimes Section 

 

In 1998, the General Assembly authorized and funded the creation of a 

Computer Crimes Section within the Office of the Attorney General. The long-

term vision for the Section was to spearhead Virginia’s computer related 

criminal law enforcement in the 21st Century. In accord with the conditions 

established in Virginia Code § 2.2-511, the Attorney General may investigate 

and prosecute crimes within Virginia’s Computer Crimes Act, crimes that 

implicate the exploitation of children, and crimes involving identity theft. The 

Section includes three prosecuting attorneys and a Computer Forensic Unit 

consisting of three computer forensic examiners. The Section’s attorneys are 

cross-designated as Special Assistant United States Attorneys and prosecute 

cases in federal and state courts. 

 

Prosecutions and Investigations 

 

During 2019, the Section’s attorneys obtained 18 convictions for crimes of 

possession of child pornography, production of child pornography, distribution 

of child pornography, and Internet solicitation of minors.  Defendants in these 

cases were sentenced to a total of 407 years and 5 months of active 

imprisonment. The Section traveled extensively throughout the Commonwealth 

to investigate and prosecute computer crimes in over 19 Virginia localities. 

 

In addition to such investigations and prosecutions, the Section continued 

to serve as a clearinghouse for information concerning criminal and civil 

misuses of computers and the internet. In 2019, the Section handled over 200 

investigatory leads and citizen complaints funneled through the Section’s email 

inbox and the FBI’s Internet Crime Complaint Center, which is the primary 

resource nationwide for computer crime complaints. 
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Computer Forensics Unit 

 

In 2019, the Section’s Computer Forensic Unit continued to make progress 

towards alleviating Virginia law enforcement’s computer forensic backlog. The 

Unit handled 104 cases for 36 separate jurisdictions across the Commonwealth. 

As part of those cases, examiners forensically analyzed 337 pieces of digital 

evidence totaling 117 terabytes of data, including computer hard drives, cell 

phones, tablets, DVR recorders, and various storage devices.  

 

The deployment of the Unit’s mobile computer forensic lab, one of only 

three such labs in Virginia, continues to allow examiners to analyze seized 

evidence on-site at search warrant executions to determine which items are of 

evidentiary value and to otherwise further the investigation on the scene. In 

2019, the unit deployed the lab 21 times across Virginia.  

 

Data Breaches 

 

The Section’s attorneys are also tasked with reviewing notifications from 

companies and organizations that experience database breaches of personal 

information to ensure compliance with Virginia’s database breach notification 

law in Virginia Code § 18.2-186.6. The Section received a record high of 950 

such notices in 2019, and subsequently investigated and commenced actions 

against companies and organizations when necessary. Notably, in 

Commonwealth v. Equifax, Inc., the Section served on a multistate executive 

committee investigating the major credit reporting bureau Equifax after they 

suffered a database breach in late 2017 that compromised the personal 

information of nearly half the population of the United States, to include nearly 

2.5 million Virginians. In July of 2019, the Section filed an action and obtained 

a judgment against Equifax, whereby Equifax paid $4,111,933.54, to the 

Commonwealth pursuant to Virginia’s database breach notification law. It is the 

largest settlement obtained to date in the eleven-year history of the law. 

 

Collaborative Efforts 

 

The Section remained an active member of the Richmond-based Virginia 

Cyber Crime Strike Force and the Southern Virginia and Northern Virginia 

Internet Crimes Against Children Task Forces. These task forces handle crimes 

committed via computer and the internet, including child exploitation and 

solicitation, internet fraud, computer intrusion, computer harassment, and 

identity theft. These partnerships between federal, state, and local law 
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enforcement were created to coordinate the prosecution of the aforementioned 

computer crimes and to provide Virginians with centralized locations to report 

such crimes. 

 

The Section’s prosecutors and investigators continued to educate and train 

prosecutors statewide. The Section also trained law enforcement, including 

school resource officers, and prosecutors at various conferences and police 

training academies in Virginia. These training sessions focused on computer 

crime law, obtaining search warrants for digital evidence, and the use of 

procedural tools in the investigation of computer crimes and identity theft. 

 

Additionally, members of the Section traveled frequently throughout 

Virginia to speak to students and parents and deliver the Office’s Virginia Rules 

“Safety Net” presentation. “Safety Net” is an interactive presentation that 

addresses issues of cyber-bullying and sexting, and utilizes an actual case study 

to demonstrate how easily a predator may track down a child victim over the 

internet. The presentation continues to be in high demand among middle 

schools, high schools, and parent groups across the Commonwealth. 

 

Correctional Litigation  

 

The Correctional Litigation Section represents the Department of Juvenile 

Justice, the Parole Board, and the Department of Corrections. Additionally, the 

Section represents the Secretary of Public Safety and the Governor on writs and 

extradition matters, and the Commonwealth’s Attorneys on detainer matters. 

Members of the Section also serve as the official designee of the Attorney 

General on the Virginia Criminal Sentencing Commission. 

 

Attorneys in the Section handle a variety of cases in federal and state 

courts. During 2019, the Section handled a total of 552 cases, including civil 

rights actions brought under 42 U.S.C. § 1983, claims pertaining to the 

Religious Land Use and Institutionalized Persons Act and the Americans with 

Disabilities Act, petitions for writs of habeas corpus and mandamus, inmate tort 

claims, and declaratory judgment actions. These cases have increased in volume 

and complexity, with a 20% increase in the number of cases handled over the 

past six years. During 2019, the Section also handled 343 documented client 

advice matters. 
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Criminal Appeals 

 

The Criminal Appeals Section handles an array of post-conviction 

litigation filed by, or on behalf of, individuals convicted of state crimes 

challenging their convictions, including criminal appeals, state and federal 

habeas corpus proceedings, petitions for writs of actual innocence, and other 

extraordinary writs. The Section’s Actual Innocence and Capital Litigation Unit 

reviews and responds to petitions for writs of actual innocence, and also defends 

against appellate and collateral challenges to all cases in which a death sentence 

has been imposed in both state and federal courts. 

 

The Section represents magistrates in civil actions in state courts and          

§ 1983 cases in federal district courts. The Section also represents the Capitol 

Police and the Commonwealth’s Attorneys’ Services Council. In addition, 

Section attorneys review wiretap applications and provide assistance to 

prosecutors statewide. 

 

During the year, the Section defended against 697 petitions for writs of 

habeas corpus and represented the Commonwealth in 293 appeals in state and 

federal courts. The Section received 39 petitions for writs of actual innocence; 

an almost 50% increase from the previous year. Actual innocence is an ever-

increasing area of responsibility for the Section. 

 

In 2019, there were two capital cases pending in the Section’s Actual 

Innocence and Capital Litigation Unit.  

 

Appellate Court Decisions of Note 

 

In Goodwin v. Commonwealth, CAV Record No. 2002-16-1, the Court of 

Appeals affirmed Goodwin’s conviction for malicious wounding arising out of 

the “Unite the Right” rally in Charlottesville on August 12, 2017. The Court 

rejected Goodwin’s arguments that four prospective jurors were biased and 

should have been struck for cause because they did not share his political beliefs 

or had friends who had participated in the rally as counter-protesters. The Court 

found the prospective jurors’ responses to questions showed they could render 

an impartial decision based solely on the law and evidence presented at trial. 

The Court also found the evidence was sufficient to convict Goodwin of 

malicious wounding where the evidence, including videos, showed Goodwin 

struck the victim in the arm with a riot shield and kicked the victim multiple 
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times as he lay defenseless on the ground. The victim’s arm was fractured and 

he sustained a laceration on his head that required eight staples to close.  

 

In Ramos v. Commonwealth, CAV Record No. 1595-18-1, the Court of 

Appeals of Virginia affirmed Ramos’s conviction for malicious wounding for 

his participation in a group assault during the “Unite the Right” rally in 

Charlottesville. Ramos first argued that the trial court erred by not striking eight 

jurors for cause when they had heard in the news about the verdict in another 

defendant’s case arising from the same incident. The Court of Appeals declined 

to create a per se rule striking those familiar with another defendant’s 

conviction. Ramos also argued that the trial court wrongly failed to grant him a 

change of venue due to pretrial publicity. The Court of Appeals held that he had 

waived that issue on appeal by failing to renew his objection before the jury was 

empaneled and sworn. Finally, the Court of Appeals rejected Ramos’s 

sufficiency challenge, holding that the evidence was sufficient to prove malice 

where the defendant threw a punch to the head of the victim while the victim 

was on the ground having been repeatedly struck by multiple other assailants.  

 

Major Crimes and Emerging Threats 

 

The Major Crimes & Emerging Threats Section (MC&ET or “Section”) is 

the primary criminal prosecution section of the Office. It is responsible for 

prosecuting various crimes, either pursuant to the Attorney General’s 

jurisdiction under law or at the request of local Commonwealth’s Attorneys. 

MC&ET is also responsible for representing a host of criminal justice and public 

safety agencies, and for advising the Secretary of Public Safety and Homeland 

Security as requested. In addition, a Section attorney serves as the designee to 

the Forensic Science Board and another serves as counsel to the Board of 

Corrections. The Section advises the Secure and Resilient Commonwealth 

Panel, an advisory board of the executive branch of state government that 

monitors and assesses the implementation of statewide prevention, preparedness, 

response, and recovery initiatives and—where necessary—reviews, evaluates, 

and makes recommendations relating to the emergency preparedness of 

government at all levels throughout the Commonwealth. 

 

In 2019, the Section continued implementation of the Office’s public 

safety initiatives, including continued advancement of the prescription drug 

abuse agenda to combat the heroin/opioid epidemic in Virginia; the prosecution 

of homicides, other violent crimes, and gun crimes; engagement in the 

prevention, intervention, and suppression of criminal street gang activity; 
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participation in major financial crime investigations; and the targeting and 

prosecution of violators of Virginia’s Racketeer Influenced and Corrupt 

Organization (RICO) Act. Additionally, the Section continued an ongoing 

statewide investigation with Virginia State Police into sexual abuse of children 

by clergy. The Section worked diligently to build successful collaborative 

partnerships to better achieve these public safety initiatives. 

Criminal Prosecutions 

 

MC&ET is composed of 11 attorneys, including 10 prosecutors who 

handle prosecutions in federal and state courts throughout the Commonwealth. 

In 2019, the Section assisted Commonwealth’s Attorneys in numerous 

prosecutions across Virginia, resulting in significant periods of incarceration for 

defendants who committed serious crimes.  

 

In 2019, six of the Section’s prosecutors were cross-designated as Special 

Assistant United States Attorneys in the Eastern or Western Districts of Virginia 

to further enhance the valuable working relationship that exists between 

MC&ET and the United States Attorneys’ offices. Through a grant from the 

Washington/Baltimore High Intensity Drug Trafficking Area Program, two of 

these prosecutors were located at the United States Attorney’s Office in 

Alexandria. They are responsible for prosecuting significant federal cases 

relating to drug trafficking, with an emphasis on heroin trafficking organizations 

and heroin overdoses. 

 

Multi-Jurisdictional Grand Juries 

 

In 2019, MC&ET prosecutors served as special counsel to the 

multijurisdictional grand juries in the Shenandoah Valley, Newport News, 

Portsmouth, Albemarle County, Richmond, King William County, and Northern 

Virginia. By participating as special counsel in these Multi-Jurisdiction Grand 

Juries, MC&ET prosecutors can investigate crimes involving narcotics 

trafficking and overdose deaths, gangs, cold-case homicides, sexual abuse, 

embezzlement, and other serious crimes. 

 

Heroin/Opioid Agenda & Related Prosecutions 

 

The Section continued to make prosecutions of heroin/opioid cases a 

priority. In 2019, MC&ET prosecutors worked with local and federal partners to 

prosecute dozens of cases against dealers and traffickers, involving nearly 2,000 
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kilograms of heroin with an estimated street value of more than $20 million. In 

addition, the Section prosecuted numerous cases involving heroin and fentanyl 

overdoses. 

  

MC&ET attorneys and staff have established a major multi-faceted 

approach aimed at employing education, prosecution, and legislation to combat 

the heroin/opioid epidemic in Virginia. Section prosecutors have consistently 

sought ways to develop consensus among law enforcement, medical personnel, 

and other community stakeholders through task forces and working groups to 

address the epidemic. In 2019, an MC&ET prosecutor continued to participate 

in the Hampton Roads Heroin Working Group, with the cooperation of the 

Office of the United States Attorney for the Eastern District of Virginia. The 

mission of the group is to aggressively and relentlessly target heroin dealers and 

dismantle supply organizations while reducing demand through community 

awareness, medical community leadership, and the support of service-based 

organizations and treatment facilities. During the year, another MC&ET 

prosecutor continued to lead the Northern Virginia Regional Heroin Task Force. 

The Section also worked to establish collaborative partnerships in Southwest 

Virginia. In addition, the Section’s attorneys provided training in methods of 

investigating and prosecuting cases involving overdose deaths linked to opioid 

distribution. 

 

Prosecution of Firearms-Related Crimes 

 

MC&ET prosecutors also work together with the Virginia State Police and 

the Federal Bureau of Alcohol, Tobacco, Firearms and Explosives to develop 

innovative strategies to prosecute crimes involving the illegal possession and 

trafficking of firearms throughout the Commonwealth. In addition, MC&ET 

prosecutors collaborate with Commonwealth’s Attorneys and United States 

Attorneys to prosecute crimes involving violence and firearms. In 2019, this 

collaboration resulted in numerous noteworthy convictions in both state and 

federal courts for crimes such as murder, malicious wounding, criminal gang 

participation, use of a firearm during the commission of a felony, possession of 

a firearm by a felon, straw purchase of firearms, and possession of firearms in 

conjunction with narcotics trafficking. 

 

Agency Representation & Emergency Management 

 

MC&ET attorneys serve as agency counsel to numerous public safety 

agencies, including the Department of Virginia State Police (VSP), the 
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Department of Criminal Justice Services (DCJS), the Department of Forensic 

Science (DFS), the Office of the Inspector General (OSIG), the Department of 

Emergency Management (VDEM), the Department of Fire Programs (DFP), the 

State Fire Marshal’s Office, the Virginia Fire Services Board, and the 

Department of Military Affairs (which includes the Virginia National Guard and 

the Virginia Defense Force). The Section also provides legal representation to 

the Virginia Board of Corrections and serves as a representative to the Forensic 

Science Board. 

 

Legal representation of the above-referenced agencies and entities 

includes, but is not limited to, reviewing legislation proposed by the agency, 

reviewing proposed regulations and amendments to regulations, and 

representing the agency in federal and state courts. The Section also provides 

advice on a wide array of subjects, including Freedom of Information Act 

requests, contracts, and personnel issues. In addition, the Section is responsible 

for representing DCJS in administrative hearings involving individuals licensed 

by the agency, such as bail enforcement agents and private security services 

businesses. MC&ET attorneys represent VSP in courts throughout the 

Commonwealth in cases involving motions to vacate improperly granted 

expungements and in motions to quash subpoenas duces tecum where attorneys 

attempt to subpoena VSP’s criminal investigative files in civil cases. Attorneys 

from the Section also represent VSP in cases filed by registered sex offenders 

petitioning the court to be relieved of their registration requirements.  

 

While certain responsibilities of agency representation are shared among 

the Section, MC&ET has one attorney dedicated solely to agency-representation 

matters, particularly in the specialized area of emergency management and 

natural disasters. As such, MC&ET advises VDEM regarding the legality of 

emergency response actions before, during, and after declared states of 

emergency. The Section also coordinates with the Governor’s counsel and 

cabinet secretaries as needed during states of emergency. In 2019, MC&ET 

assisted with each of the state’s declared emergencies. In preparation for these 

declared emergencies, MC&ET attorneys advised and represented the Secretary 

of Homeland Security, VDEM, the National Guard, and VSP personnel 

regarding various legal matters. MC&ET also advised VDEM regarding the 

Access and Functional Needs Advisory Committee to ensure inclusive 

emergency planning for the entire community, including individuals with 

disabilities and limited English proficiency. 
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MC&ET works closely with emergency management personnel at the 

local, state, and federal levels by participating in regional and national 

workgroups such as the National Capital Region Attorneys Group (NCRAG) 

and the National Emergency Management Association Legal Counsel 

Workgroup. NCRAG addresses legal issues specific to the National Capital 

Region with a focus on special security events, such as inaugurations and other 

special events in Washington, D.C. 

 

Financial Crimes Investigators 

 

The MC&ET financial crimes team is composed of two financial 

investigators and a criminal analyst. The mission of this team is to identify, 

target, and disrupt financial crimes and the financial aspects of all other crimes 

in the Commonwealth. The team assists Commonwealth’s Attorneys, federal 

prosecutors, and local and federal law-enforcement officials by identifying 

targets for investigations, providing “on-site” financial investigative and 

analytical support during the execution of search warrants, sharing timely 

intelligence on money laundering and financial crimes, providing financial 

crime investigative training, and assisting in asset identification and forfeiture 

actions. The financial crimes team also provides expert assistance to prosecutors 

in the trial of financial cases. Over the course of the year, the team assisted local 

and federal law enforcement agencies in the investigation of various crimes with 

a financial nexus, including homicide, fraud, embezzlement, and drug and 

cigarette trafficking. 

 

Health Care Fraud and Elder Abuse 

Medicaid Fraud Control Unit 

 

The Health Care Fraud and Elder Abuse Section, also known as the 

Medicaid Fraud Control Unit (MFCU), investigates and prosecutes allegations 

of Medicaid fraud and elder abuse and neglect in health care facilities. MFCU is 

composed of attorneys, investigators, auditors, analysts, computer specialists, 

outreach workers, and administrative staff. Over the past 37 years, MFCU has 

successfully prosecuted providers in cases involving patient abuse and neglect or 

fraudulent acts committed against the Virginia Medicaid program, and has 

recovered over $2,951,118,999.51 in criminal and civil proceedings.  

 

In 2019, the MFCU had its second best year since its inception in 1982. In 

addition to prosecuting those responsible for health care fraud or abuse, MFCU 

recovered $949,230,454.51 through court- ordered criminal restitution, equitable 
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sharing, fines, penalties, civil judgments, and settlements. To put this annual 

recovery into perspective, according to the Department of Health and Human 

Service’s 2018 Annual report, all of the State Medicaid Fraud Control Units in 

the United States combined recovered a total of $859 million. MFCU has seen 

an increase in referrals as it continues to work with local jurisdictions and 

agencies throughout the Commonwealth. At the end of 2019, MFCU had 115 

active criminal investigations and 307 open civil investigations. 

 

MFCU has expanded its outreach efforts to seniors, law enforcement, and 

senior citizen service providers. MFCU is now helping to educate the 

community on the latest methods to effectively prevent and report elder abuse 

and provide an additional resource for investigative referrals. MFCU has 

designated Community Outreach Coordinators throughout Virginia, who 

establish and strengthen programmatic partnerships between MFCU and 

community organizations, government agencies, academic institutions, and law 

enforcement personnel. To educate the public, MFCU publishes an Annual 

Report and a quarterly newsletter, and it maintains a Twitter account and an 

active Facebook page. 

 

Sexual Violent Predators (SVP) Civil Commitment Section 

  

The Sexually Violent Predators Civil Commitment Section represents the 

Commonwealth in all matters arising out of the Virginia Civil Commitment of 

Sexually Violent Predators Act (“SVP Act”). The SVP Act was passed in 1999 

and became effective by emergency legislation in April of 2003. The SVP Act 

allows the Office to petition circuit courts for the civil commitment of certain 

sexual offenders who have a mental abnormality or personality disorder and 

because of that condition are likely to commit future sexually violent offenses. 

Civil commitment requires participation in an intensive inpatient sex offender 

specific treatment program, at a facility run by the Department of Behavioral 

Health and Developmental Services. If civilly committed, the respondent is 

entitled to an annual review every year for the first five years, and biennially 

thereafter. 

 

Since the SVP Act became effective through 2019, the Commitment 

Review Committee and the courts have referred a total of 1,707 cases to the 

SVP Section. During that time, the Section has filed approximately 922 petitions 

for civil commitment and reviewed approximately 801 other cases where it was 

determined that offenders did not meet the statutory criteria to be declared a 

sexually violent predator. In 2019, thirty-seven new cases were referred to the 
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Office of the Attorney General and the Section filed approximately 24 new 

petitions, made 434 court appearances and travelled approximately 69,277 

miles. Since 2003, 793 persons have been determined to be sexually violent 

predators. 

 

Tobacco Enforcement Unit 

 

The Tobacco Enforcement Unit (TEU or “Unit”) administers and enforces 

the Tobacco Master Settlement Agreement (MSA), a 1998 agreement between 

46 settling states and certain cigarette manufacturers, known as Participating 

Manufacturers. The MSA obligates Participating Manufacturers to make annual 

payments to the settling states based upon cigarette sales and other factors 

outlined in the agreement. TEU’s administrative and enforcement efforts are 

designed to ensure that Virginia is eligible to receive its full annual MSA 

payment allotment. 

 

In 2019, the Commonwealth received $136,040,309.81 in MSA payments 

from the Participating Manufacturers. MSA settlement funds are used to fund 

medical treatment for low-income Virginians, to stimulate economic 

development in former tobacco-growing areas, and to establish programs to 

deter youth smoking and prevent childhood obesity. 

 

The Unit’s enforcement efforts include maintaining the Virginia Tobacco 

Directory, which lists tobacco product manufacturers that have been certified as 

compliant with Virginia law, and collecting information on cigarette stamping 

activity and all cigarettes sold throughout the Commonwealth. The Unit 

enforces the MSA’s implementing and complimentary legislation through 

review, legal analysis and investigation of manufacturer applications to sell 

cigarettes in the Commonwealth, investigation of alleged violations of law, 

representation of the Commonwealth in actions under the Virginia Tobacco 

Escrow Statute, audits of Tax Stamping Agents, retail inspections, seizures of 

contraband products, and participation on law enforcement task forces with 

federal, state, and local agencies to combat cigarette trafficking. 

 

Specifically in 2019, TEU conducted 1,422 retail inspections, petitioned 

courts for destruction orders for 2,030 items of contraband tobacco, provided 

assistance to law enforcement on 10 occasions involving search warrants and 

investigations, assisted the Tax Department with 31 stamper permit 

investigations, filed 23 civil cases involving seized contraband, and processed 
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42 certification applications from cigarette manufacturers to determine whether 

they were compliant with Virginia law. 

 

Members of the Unit successfully managed the first annual Non-

Participating Manufacturers Adjustment Settlement Agreement data production 

to the designated data clearinghouse. Members of the Unit also researched and 

responded to the introduction of “heated tobacco” products into Virginia 

commerce. The first such product, Altria’s “iQOS HeatStick,” was approved and 

made available to the public in Virginia during 2019. 

 

GOVERNMENT OPERATIONS AND TRANSACTIONS DIVISION 

 

The Government Operations and Transactions Division provides 

comprehensive legal services to secretariats, executive agencies, state boards, 

and commissions for much of the Commonwealth’s government. Composed of 

six Sections—1) Financial Law and Government Support; 2) Environmental,            

3) Technology and Procurement Law, 4) Transportation, 5) Real Estate and 

Land Use, and 6) Construction—the Division provides legal advice across a 

wide range of substantive areas such as employment, contracts, technology, 

litigation, purchasing, environment, and the regulatory process. The Division 

regularly assists state agencies in court, often in close association with other 

attorneys in the Office of the Attorney General. 

 

Financial Law and Government Support Section 

 

The Financial Law and Government Support Section (FLAGS) provides 

legal counsel to more than 90 Commonwealth agencies, boards, commissions, 

and authorities as well as judicial branch agencies and personnel. During 2019, 

this eight-person section represented FLAGS clients at more than 200 

administrative appeals of client agency case decisions in Virginia courts. 

Additionally, FLAGS attorneys attended more than 225 client board meetings 

during which they provided advice on regulatory enforcement, administrative 

appeals, litigation, employment matters, Virginia Freedom of Information Act 

matters, and contract negotiations.  

 

The agencies represented by FLAGS can be loosely categorized by the 

important governmental function that each serves. FLAGS represents the 

Commonwealth’s financial agencies. These agencies ensure the 

Commonwealth’s fiscal integrity and AAA bond rating. In 2019, FLAGS 

provided legal counsel to the Treasury Board as the Board approved 15 bond 
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financings for a total of $2.019 billion. FLAGS also provided advice to the 

Department of Taxation on routine legal matters and litigated 111 matters filed 

in circuit courts throughout the Commonwealth in which a party to the case 

owed money to the Commonwealth or one of its localities. 

 

FLAGS also represents the agencies concerned with Virginia’s labor force. 

A number of these agencies ensure workers’ physical and economic safety and 

protection (such as the Department of Labor and Industry and the Virginia 

Employment Commission), while other agencies like the Department of 

Professional and Occupational Regulation regulate licensed professionals to 

maintain competency of practice and prevent harm to the public.  

  

FLAGS provides counsel to many of the agencies whose mission is to 

work with communities and private partners to promote the growth and 

development of Virginia industry and agriculture (e.g., the Tobacco Region 

Revitalization Commission and the Department of Agriculture and Consumer 

Services). The economic potential of cannabis variants took center stage in 

Virginia agriculture during 2019. In addition to advising the Department of 

Agriculture and Consumer Services about regulating hemp and hemp products, 

the Section convened an OAG Cannabis Work Group. The mission of this work 

group, composed of attorneys from several sections of the Office, is to 

coordinate the OAG’s advice to clients in light of the changing legal, public 

health, and commercial implications of the legalization and sale of cannabis 

products. 

 

FLAGS continues to devote significant resources to its representation of 

the Commonwealth’s elections agencies, the State Board of Elections and the 

Department of Elections. Virginia holds elections every year, and 2019 was no 

exception, with all 140 General Assembly seats on the ballot on November 5. 

Additionally, the State Board took the extraordinary step of asking a circuit 

court to remove two local electoral board members for negligent performance of 

their duties. FLAGS attorneys were appointed by the circuit court to prosecute 

the matter against the electoral board members. There are no prior instances of 

the State Board seeking to remove a local electoral board member, and thus, 

there was little legal precedent to guide counsel or the court at the trial. 

Following a two-day jury trial, the local electoral board members were removed 

from office. An appeal is pending before the Supreme Court of Virginia. 

 

FLAGS also coordinates the representation of members of Virginia’s 

judicial branch. Section attorneys provide advice to circuit and general district 
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court judges and also to general district court clerks. In addition to clerks and 

judges, FLAGS is counsel to the Office of the Executive Secretary of the 

Supreme Court of Virginia (OES).  

 

FLAGS represents the Department of Veterans Services as it works to 

provide much deserved services to Virginia veterans and their families. 

Similarly, FLAGS also represents a number of executive branch advisory boards 

composed of groups who have historically been underrepresented in government 

and industry: the Council on Women, the African American Advisory Board, 

the Asian Advisory Board, and the Latino Advisory Board. Additionally, 

FLAGS serves as counsel to the Governor’s Commission to Examine Racial 

Inequity in Virginia Law, a newly-formed body charged with identifying 

discriminatory laws still in existence in Virginia and making recommendations 

for repeal. 

 

Environmental Section 

 

The nine attorneys of the Environmental Section represent agencies 

reporting to the Secretaries of Natural Resources; Agriculture and Forestry; 

Health and Human Resources; Finance; and Commerce and Trade. Clients 

include the Department of Environmental Quality, the Department of 

Conservation and Recreation, the Soil and Water Conservation Board and 

Districts, the Department of Taxation, the Department of Forestry, the Division 

of Consolidated Laboratory Services of the Department of General Services, the 

Department of Game and Inland Fisheries, the Marine Resources Commission, 

the Environmental Health Division of the Virginia Department of Health, the 

State Veterinarian’s Office, and the Department of Mines, Minerals, and Energy. 

The attorneys in the Section provide a wide range of legal services, including 

litigation, legislative and regulatory review, counseling, transactional work, 

representation in personnel issues, responding to subpoenas issued to agency 

personnel, and related matters. 

 

During the year, the Section defended the Department of Game and Inland 

Fisheries (DGIF) against a lawsuit claiming that it committed a taking of 

property without compensation by allowing the U.S. Forest Service to install 

signs and a parking lot on DGIF property to facilitate use of an access to the 

Appalachian Trail. It also advised DGIF on its authority to require VDOT to 

mitigate impacts to state endangered and migratory bird species resulting from 

the Hampton Roads Bridge Tunnel expansion project.  
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The Section defended the Virginia Marine Resource Commission (VMRC) 

in a number of administrative appeals. For example, the Section defended 

VMRC’s decision to issue an after-the-fact permit to a boathouse built in the 

1970s that was objected to by a neighboring landowner. It also defended 

VMRC’s decision to revoke a waterman’s license for six months after he was 

convicted of harvesting oysters in a condemned area.  

 

The Section assisted the Department of Conservation and Recreation 

(DCR) with management of state parks and state recreational lands, including 

High Bridge Trail State Park, Goshen Pass Natural Area Preserve, Breaks 

Interstate Park, and Leesylvania State Park. The Section also assisted DCR’s 

Dam Safety Division with several enforcement actions related to unsafe 

impounding structures, and one unprecedented emergency repair action resulting 

in the Department seeking a lien on the affected property. The Section supported 

DCR in administration of the Land Preservation Tax Credit Program and 

provided guidance related to the Virginia Land Conservation Foundation’s 

conservation value criteria. 

 

The Section acted as counsel to the Virginia Soil and Water Conservation 

Board, and in particular provided advice regarding a proposed Watershed 

Improvement District that would be only the second such District in Virginia. 

 

The Section provided advice to the Department of General Services’ 

Division of Consolidated Laboratory Services to support numerous testing and 

screening services, in particular the Newborn Screening Program. 

 

The Section represents the Department of Environmental Quality (DEQ) 

including DEQ’s Air, Water Planning, Water Permitting, Land Protection and 

Revitalization, and Enforcement Divisions. Continuing an enforcement initiative 

begun the previous year, the Section worked closely with DEQ senior 

enforcement staff on referrals for judicial enforcement to supplement the 

agency’s administrative enforcement program. The Section’s assistance with 

these enforcement actions included providing pre-litigation support for an 

administrative enforcement action against a Virginia hospital, which eventually 

resulted in a $265,175 civil penalty, and providing representation in a lawsuit 

requesting injunctive relief and civil penalties against a landowner in Greene 

County who has been running an illegal, unpermitted, do-it-yourself landfill for 

decades; a lawsuit requesting injunctive relief and civil penalties against a 

timber broker, timber harvester, and three landowners for clear-cutting several 

acres of protected wetlands in Hanover County; and a civil enforcement action 
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against the operator of a landfill in Petersburg for failure to undertake daily 

operations critical to proper landfill management. 

 

The Section continues to represent the State Water Control Board and 

DEQ’s Water Divisions in a number of judicial enforcement actions for 

violations of the State Water Control Law and the Board’s regulations related to 

erosion and sediment control, stormwater management, the discharge of 

pollutants to state waters, impacts to wetlands, the withdrawal of groundwater, 

and underground petroleum storage tanks. Most notably, the Section achieved a 

substantial settlement in the form of a judicial Consent Decree with Mountain 

Valley Pipeline, LLC, an interstate natural gas transmission pipeline company, 

to resolve numerous alleged violations of the Commonwealth’s water law and 

regulations. The Consent Decree provides that Mountain Valley Pipeline will 

comply with the law, imposes requirements for enhanced third-party 

environmental oversight, requires Mountain Valley Pipeline to notify DEQ prior 

to commencing work in any waterbody or wetland, provides for on-site 

monitoring of instream invertebrate and fisheries resources during all 

construction activity related to waterbody and wetland crossings and further 

requires Mountain Valley Pipeline to document instream conditions and any 

impacts to resources resulting from such activity, and assesses a significant 

$2.15 million civil penalty.  

 

The Section coordinated with other state Attorneys General to address 

federal environmental rollbacks. It was also involved in nationwide coalition 

litigation resulting from the federal revocation of California’s waiver to set air-

quality emissions standards for light duty vehicles, and coalition litigation related 

to the EPA’s Affordable Clean Energy Rule. 

The Section represented the Virginia Department of Health (VDH) and its 

Office of Environmental Health Services and Office of Drinking Water in 

multiple litigation and non-litigation matters in 2019. This included continuing 

to represent the Commissioner of Health in a civil action against a restaurant and 

its owner for operating without a permit and for a multitude of regulatory 

violations. Working with a local health department and a locality, the Section 

obtained a warrant for the inspection and removal of a significant rodent 

infestation at another property, thereby protecting the health of the surrounding 

property owners. In addition, the Section filed a civil lawsuit against a 

waterworks to require compliance to ensure safe drinking water for a housing 

subdivision.  
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Animal Law Unit 

 

The Environmental Section houses the first-in-the-nation Animal Law 

Unit, which was established four years ago. During 2019, the ALU continued to 

grow in case load and reputation, handling more than 400 criminal, civil, 

regulatory, training, and other animal-related matters, including assisting 

multiple localities with animal cruelty, seizure, neglect, and animal fighting 

prosecutions. The ALU prevailed in two appeals in the Virginia Court of 

Appeals in which each appellant challenged their convictions for criminal 

dogfighting and animal cruelty. The ALU continued its unprecedented success 

in seizure hearings that have resulted in the rescue of hundreds of horses, dogs, 

birds, and other animals and their placement in rescue facilities, and in the 

subsequent criminal prosecutions of the animal abusers engaged in neglect or in 

illegal cockfighting or dogfighting. Most notably, the ALU organized a multi-

agency investigation of a roadside zoo that resulted in the seizure and rescue of 

119 exotic animals from deplorable conditions. 

 

The ALU’s experience and expertise has been increasingly sought out by 

prosecutors and law enforcement throughout Virginia and the United States, as 

well as internationally. ALU attorneys consult with local animal control officers 

and prosecutors on a near daily basis, and provide training to law enforcement 

throughout the state and the nation.  

 

Technology and Procurement Law Section 

 

The Technology and Procurement Law Section provides legal 

representation and counsel to the Virginia Information Technologies Agency, 

the Department of General Services, the Secretary of Administration (for 

intellectual property, procurement, supplier diversity, and data sharing issues), 

the Department of Small Business and Supplier Diversity, the Commonwealth’s 

Chief Data Officer, the State Corporation Commission (for procurement 

matters), the Virginia Foundation for Healthy Youth, the Information 

Technology Advisory Council, the 9-1-1 Services Board, the Virginia 

Geographic Information Network Advisory Board, the Innovation and 

Entrepreneurship Investment Authority, the Data Sharing and Analytics 

Advisory Committee, and the Identity Management Standards Advisory 

Council, while also providing expertise to agencies and institutions represented 

by other sections of the Attorney General’s Office as needed. 
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The Section serves as general counsel for many of its clients and handles a 

full range of commercial transactions and associated duties. It provides advice 

on a wide range of compliance issues arising within all stages of the 

procurement process. Its work for its clients includes contract negotiation, 

drafting, and review; contract management and enforcement; and representation 

in contract and procurement related litigation. 

 

The Section also handles issues relating to intellectual property, 

information technology, and government administration. It assists with patents, 

trademarks, copyrights, and software licensing; advises on cloud-based 

information and technology services; and counsels on Freedom of Information 

Act compliance, employment law matters, and the operation of government 

boards, commissions, and councils. 

 

Notable examples of the Section’s work during 2019 include the following: 

 

 The Section provided necessary legal support to the 

Commonwealth’s central procurement agencies—the Department of 

General Services and the Virginia Information Technologies 

Agency—with regard to the development or revision of their 

respective procurement regulations and policies, and it assisted those 

agencies with numerous procurements, debarments, contracts, and 

associated disputes and litigation.  It also assisted the agencies with 

joint procurements with other states, Freedom of Information Act 

requests and disputes, data privacy issues, and employment matters. 

 

 The Section provided legal representation to review and negotiate an 

agreement to develop renewable energy sources for the 

Commonwealth that positioned the Commonwealth as the largest 

state consumer of renewable energy in the nation. To help ensure 

equal access to public contracting, the Section provided advice and 

review for the issuance of a solicitation to obtain a study of 

disparities between availability and utilization of women-owned and 

minority-owned businesses in the Commonwealth. The Section also 

provided vital assistance in addressing challenges and disputes that 

arose during implementation, transition, and management of the $1.1 

billion worth of information technology (IT) infrastructure contracts 

governing critical IT service delivery to all Executive Branch 

agencies and other public bodies and institutions of the 

Commonwealth. 
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 The Section successfully defended the Commonwealth against a 

lawsuit in the City of Richmond Circuit Court challenging, and 

attempting to enjoin, the award of the Commonwealth’s statewide 

prescription drug benefits contract which provides coverage for 

hundreds of thousands of Commonwealth employees and their 

families. 

 

 The Section took the lead in assisting OAG in developing policies 

and procedures to implement the newly enacted statute requiring the 

review of all solicitations and resulting contracts that meet the 

definition of a “high-risk contract.” The Section provided training for 

more than 40 OAG attorneys regarding review of public contracts to 

assist in meeting the increased demand for legal review of high-risk 

contracts. The Section also provided necessary advice and counsel to 

the Department of General Services and the Virginia Information 

Technologies Agency as those agencies worked to develop policies 

and procedures for the review of high-risk contracts. 

 

 The Section filed approximately 20 trademark applications for 

various state agencies. The Section also assisted general counsel for 

dozens of other Commonwealth agencies, institutions and boards, or 

provided such assistance to the client agencies directly, with regard 

to procurement and contract matters; technology acquisitions; data 

security and privacy; conflicts of interest; trademark, copyright, and 

other intellectual property matters; electronic transactions; and 

litigation over procurement or small business enhancement disputes. 

 

Transportation Section 

 

The Transportation Section represents, advises, and acts as counsel to the 

Secretary of Transportation, as well as the state agencies, offices, authorities, 

and boards that report to the Secretary of Transportation. These bodies include 

the Department of Aviation, the Virginia Aviation Board, the Virginia 

Commercial Space Flight Authority, the Commercial Space Flight Authority 

Board, the Department of Motor Vehicles, the Virginia Motor Vehicle Dealer 

Board, the Virginia Port Authority, the Virginia Port Authority Board, the 

Department of Rail and Public Transportation, the Virginia Department of 

Transportation, the Commonwealth Transportation Board, the Office of 

Intermodal Planning and Investment, and the Commission on the Virginia 

Alcohol Safety Action Program. 
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Section attorneys provide advice and representation in numerous 

administrative, regulatory, transactional, contractual, and litigation areas, 

including the Virginia Public-Private Transportation Act (PPTA); bond issuance 

and bond refunding and refinancing; the Virginia Public Procurement Act; 

contract negotiations, claims and disputes; eminent domain and condemnation; 

outdoor advertising and roadway sign issues relating to highway rights-of-way; 

land use issues, including permit agreements for the construction and operation 

of cell and wireless towers in highway rights-of-way; legal jurisdictional transfer 

requests involving federal agencies; employment law; environmental matters; 

automobile titling and registration; driver licensure and regulation; motor 

vehicle fuels tax collection and enforcement; motor vehicle dealer licensure, 

regulation and discipline; motor vehicle dealer franchise laws and regulation of 

disputes between franchise dealers and manufacturers; Virginia Alcohol Safety 

Action Program administration; toll collection and enforcement; transportation 

legislation; grant agreements; Freedom of Information Act requests and public 

meetings; and regulatory enactments and hearings conducted pursuant to the 

Administrative Process Act.  

Throughout the year, the Section advised on and defended procurements 

and contracts. Many of the contracts the Section was involved with were quite 

complex and dealt with transportation projects under the PPTA. These included 

VDOT’s largest ever procurement, the expansion of the Hampton Roads Bridge 

Tunnel, which includes a $3.3 billion design-build contract. The project requires 

the boring of two new tunnels under the Hampton Roads waterway, construction 

of new toll lanes, and several environmental considerations. The Section also 

assisted with an agreement for a ten-mile extension of the Interstate 95 high-

occupancy toll lanes near Fredericksburg, valued at over $325 million. In 

addition, the Section assisted with a development agreement to expand the 495 

high-occupancy toll lanes two miles north to the vicinity of George Washington 

Memorial Parkway, which includes a preliminary agreement with the State of 

Maryland, which itself is conducting a procurement for managed (tolled) lanes 

on Interstate 495. The Section defended procurement protests and contract 

disputes, and also implemented a process for performing reviews of high-risk 

contracts under the Virginia Public Procurement Act. 

 

The Section represented the Department of Rail and Public Transportation 

(DRPT) to reach a binding term sheet with CSX Transportation, Inc. regarding 

the sale, or partial sale, of three rail corridors in the Commonwealth to be 

dedicated for passenger rail service. In addition to acquisition of rail assets, the 

transaction includes over $3 billion in future rail infrastructure improvements, 
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and vastly increased passenger rail service between Richmond and Washington, 

D.C. In total, the Commonwealth’s investment eclipses $3.7 billion and is 

targeted at relieving highway traffic in the Interstate 95 corridor. 

 

In the area of eminent domain and property acquisition, the Section 

reviewed title reports for each parcel acquired by voluntary conveyance or 

eminent domain litigation, and assisted with acquisition documentation. The 

Section managed outside counsel and all eminent domain litigation, including 

active participation in settlement negotiations and documentation.  

 

Real Estate and Land Use Section 

 

The Commonwealth of Virginia, through its various agencies and 

instrumentalities, is one of the largest holders of real property interests in the 

state. The Real Estate and Land Use Section (RELU) handles, either directly or 

through the Department of General Services (DGS), the legal aspects of many of 

the Commonwealth’s real estate transactions. As of December 31, 2019, there 

were 966 open matters in the Section. 

 

RELU’s multiple roles include (i) serving as general counsel to the 

Department of Forestry (DOF), the Department of Historic Resources (DHR), 

the Fort Monroe Authority (FMA), and the Virginia Outdoors Foundation 

(VOF); (ii) providing daily advice concerning fee acquisitions, surplus sales, 

leases, conservation easements, utility easements, and interagency transfers of 

property, many of which are DGS transactions; (iii) providing real estate support 

to the various institutions of higher education and museums that do not have the 

requisite authority to act independently under the Restructured Higher Education 

Financial and Administrative Operations Act; (iv) reviewing and approving 

payment and performance bonds for construction projects managed by DGS, the 

Department of Conservation and Recreation, the Department of Game and 

Inland Fisheries, the Department of Military Affairs, and Norfolk State 

University; (v) reviewing real-estate related legislation introduced at each 

session of the General Assembly; (vi) assisting with Attorney General’s 

opinions pertaining to real estate law issues; (vii) serving as the Office’s subject 

matter experts in real estate related litigation, at both the trial and appellate 

levels; and (viii) serving as special real estate counsel to independent authorities 

upon request. 
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In 2019, the RELU Section: 

 Represented various agencies in the acquisition of over 9,000 acres of

land in large and small transactions, either by gift or purchase, in

approximately 100 transactions, the total purchase price of which was

approximately $7 million, not including the value of real estate that

was gifted;

 Provided advice concerning the stewardship of easements and land

owned by various conservation agencies;

 Assisted DGS with surplus sales, including (i) the Center for

Innovative Technology, which is a multi-year sale process; and (ii) the

collection of a contingent payment based on zoning density achieved

by the purchaser on the completed sale of the Northern Virginia

Training Center, the contract value of which was up to $20 million;

 Assisted the Alcoholic Beverage Control Authority (ABC) with regard

to real estate matters; and

 Completed 50 payment and performance bonds with a total value of

over $350 million including (i) construction of the new General

Assembly building and the new ABC headquarters and warehouse; and

(ii) the renovation of the Old City Hall building.

Among other significant matters handled during 2019, the Section: 

 Represented DOF, in cooperation with The Nature Conservancy and

the Department of Environmental Quality, in the acquisition its largest

open space easement covering approximately 23,000 acres of land in

southwest Virginia, increasing DOF’s total acreage under easement by

approximately 50%; in addition to the acquisition of seven other open

space easements by DOF (see Chart 1 below);

 Advised VOF on (i) the legal and policy considerations of energy

and infrastructure projects, balancing open-space protections and the

need for infrastructure such as roads, transmission lines, cellular

towers, commercial solar facilities, and other utility projects like the

Atlantic Coast Pipeline, and (ii) the establishment and administration

of a $40 million Forest CORE Funds grant program to address the
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forest fragmentation impacts of the Atlantic Coast and Mountain 

Valley pipelines; 

 Assisted ABC in the acquisition of land for its new headquarters and

warehouse, and assisted with leases of approximately 50 ABC stores

throughout the Commonwealth;

 Represented the Department of Conservation and Recreation (DCR)

with respect to the acquisition of over 1,800 acres of land for over $5.5

million in sixteen (16) transactions in thirteen (13) counties (see Chart

2 below), of which almost 500 acres were acquired as anchor

properties for the new Clinch River State Park, which will be the

Commonwealth’s first “blue way” park;

 Advised DHR in (i) the acquisition of seven (7) open-space easements

on approximately 247 acres over historic battlefields and historically

significant structures in the Commonwealth (see Chart 3 below); (ii)

twenty (20) other easement projects, ranging from currently-held

easements to preliminary work on new easements that DHR has

targeted for acquisition in 2020; and (iii) negotiated and saw to

completion an agreement been DHR and the National Parks Service

(NPS) standardizing and simplifying possible future transfer of

battlefield properties to NPS;

 Advised FMA and worked with other stakeholders including the

Office of the Governor, the Secretary of Natural Resources, and DHR

on the process of removing the words, “Jefferson Davis Memorial

Arch” from an arch before events commemorating the 400th

anniversary of the arrival of the first Africans, which was a top priority

of the Governor; and

 Represented the Department of Forensic Science in the simultaneous

acquisition of two parcels of land in Hanover County from two

different sellers at a cost of $2.3 million, for construction of a new

central office headquarters.
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RELU Chart 1: Department of Forestry 

Name County Recorded Acreage 

Sprenkle Easement King William 10/24/19 403 

Amos Easement Lunenburg 12/30/19 109.85 

Cove III Easement Halifax 10/22/19 802.01 

Trueheart Farms Easement Surry 10/25/19 681.97 

Javor Easement Louisa 10/08/19 617.261 

Highlands Easement 

(The Nature Conservancy) 

Russell, Buchanan, 

Dickenson,Wise 
8/15/19 22,856 

Little Meadows Easement Giles 2/25/19 716.52 

Seven Islands Farms Easement Buckingham, Fluvanna 4/15/19 506.219 

26,692.83 

RELU Chart 2: Department of Conservation and Recreation 

Name County Acreage Amount 

Presbyterian Homes Isle of Wight 140.243 $325,000 

VCLF Land Trust (Pigg River) Franklin 33.457 $220,816.20 

Lawson Property Floyd 6.4949 $26,000 

Artrip River Access Point Russell 1.0 
$0 (Donation); 

$50,000 (Consideration) 

Owens Property Russell 213.7656 $484,985 

Kilgore Property (Sugar Hill) Wise 270.494 $1,175,000 

Morton Property Rockingham 124.800 
$0 (Donation); 

$800,000 (Consideration) 

Reid Property (North) Rockingham 93.374 $667,700 

Reid Property (South) Rockingham 43.479 $192,500 

Darnell Property Smyth 9.307 $45,000 

Spady Property Northampton 105.58 $552,000 

Thompson Property Henry 213.517 
$0 (Donation); 

$302,800 (Assessed) 

Cooper-Anderson Property Augusta 85.4096 
$0 (Donation); 

$299,000 (Consideration) 

Taylor Property Scott 114.244 $157,000 

Reavis Property Carroll 0.1321 $3,000 

Stieffen Property York 400.797 $1,663,500 

1,856.0942 $5,512,501.20 
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RELU Chart 3: Department of Historic Resources 

 

Name Acreage 

Battlefield Bluffs/Huntsfield Easement 48.7554 

Lyon Tract Easement 63.087 

Christ Church, Lucketts Easement 0.944 

Turner Tract Easement 123.16 

Ashe Tract I, II, and III Easements 11.6493 

 247.5957 

 

Construction Section 

 

The Construction Section advises and represents all Commonwealth agencies 

and institutions with regard to contract requirements, risk management, construction 

administration, administrative claims, and litigation with respect to Commonwealth 

construction projects. The Section’s work impacts a diverse array of projects, 

including tunnels, bridges, university buildings, parking decks, office buildings, and 

other infrastructure. Team members also review General Assembly bills which may 

impact public construction projects. 

The Section defends client agencies, defends claims, and files demands and 

lawsuits against contractors, design professionals and surety companies as 

necessary to preserve the Commonwealth’s rights and interests in ensuring 

successful construction projects. The Section also regularly advises state 

agencies, colleges, and universities during the administration of construction 

projects with respect to risk management and contract rights and responsibilities 

to proactively avoid or minimize disputes. These efforts support effective 

partnerships among the Commonwealth, general contractors, and road builders, 

and facilitate timely and on-budget completion of construction projects across 

the Commonwealth to benefit the residents of Virginia and its visitors.  

 

During 2019, the Section represented the Commonwealth on nearly $52 

million in claims and litigation. Of those matters brought to conclusion, claims 

and litigation seeking almost $38 million from the Commonwealth were 

resolved for a collective total payment by the Commonwealth of approximately 

$2.6 million. The Section also recovered payments to the Commonwealth, its 

agencies, departments, and colleges totaling approximately $1.6 million.  

 

Legal advice was provided for several Commonwealth projects of 

historical note, including the new General Assembly building, the expansion of 
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the Virginia War Memorial, the Institute of Contemporary Art at Virginia 

Commonwealth University, and the Virginia Capitol.  

The Section provided risk management and legal advice to the Virginia 

Department of Transportation (VDOT) for many major transportation 

construction projects underway in 2019. These advisory services included 

supporting the expansion of the Hampton Roads Bridge Tunnel, the largest 

construction project in Virginia’s history and only the fourth bored roadway 

tunnel in the United States. The Section’s team also supported the construction 

of the I-66 Corridor Transformation, a 28-mile, $3.3 billion project involving 

numerous roadway and bridge improvements. In addition, the Section provided 

proactive dispute resolution guidance to VDOT on more than 50 additional 

active bridge rehabilitation and road improvement projects throughout the 

Commonwealth. 

The Section also advised a broad array of other agencies, providing advice 

on contract administration, recovery for defective work, payment and delay 

disputes, contractor terminations, surety recoveries, and claims. For example, 

the Section recovered the full amount of a surety performance bond following 

termination of the contractor for incomplete work that failed to meet a client 

agency’s important building communication and paging requirements.  

Whenever possible, the Section seeks out creative solutions to dispute 

resolution. For instance, the team led a two-stage mediation process to resolve 

multiple and substantial claims between and among landowners, a contractor, an 

insurer and the Department of Transportation arising out of the discovery of 

substantial quantities of coal encountered on a project in Southwest Virginia.   

The Section seeks to enforce all rights available to the Commonwealth and 

to ensure a consistent approach to the interpretation and application of the law. 

It also seeks to minimize uncertainty and claims on future projects by devoting 

time to counseling on project contracts and agency processes for construction 

procurement and administration. In 2019, the Section assisted the Department of 

General Services with reviewing and updating its series of construction contract 

forms. The Section also advised on a variety of project-related activities and 

policies, including prequalification, bidding, bonding and professional services. 
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CIVIL LITIGATION DIVISION 

 

The Civil Litigation Division of the Attorney General’s Office is 

responsible for the majority of the affirmative and defensive civil litigation for 

the Commonwealth. The Division advances the rights of consumers, victims of 

discrimination and malpractice, ratepayers, and taxpayers. It also defends the 

interests of the Commonwealth, its agencies, institutions, and officials in civil 

matters. The Civil Litigation Division consists of six sections: Consumer 

Protection, Trial, Insurance and Utilities Regulatory, Financial Recovery, Health 

Professions, and the Division of Human Rights and Fair Housing. The Division 

handles civil enforcement actions pursuant to Virginia’s consumer protection 

and antitrust laws, counsels consumers with questions and complaints, and 

mediates disputes between consumers and businesses. The Division also 

prosecutes licensed medical professionals who have acted contrary to law, 

investigates civil rights and fair housing claims, pursues debts owed to 

Commonwealth agencies, and serves as consumer counsel in regulatory matters 

before the State Corporation Commission. 

 

Consumer Protection Section 

 

The Consumer Protection Section enforces state and federal laws to protect 

Virginia consumers from deceptive and illegal business practices. The Section 

includes five units: the Charitable Solicitations and Deceptive Conduct Unit; the 

Predatory Lending Unit; the Antitrust Unit; the Dispute Resolution Unit; and the 

Counseling, Intake and Referral Unit. During 2019, the Section’s enforcement 

Units recovered more than $49.7 million in relief for consumers and payments 

from violators. At the close of the fiscal year on June 30, 2019, the Office 

transferred $22,422,560.38 to the Commonwealth’s General Fund. These funds 

were obtained by the Section while enforcing antitrust and consumer protection 

laws.  

 

Charitable Solicitations and Deceptive Conduct Unit 

 

The Charitable Solicitations and Deceptive Conduct Unit (CSDCU) 

investigates and prosecutes suspected violations of the Virginia Consumer 

Protection Act (VCPA), the Virginia Solicitation of Contributions (VSOC) law, 

and other state and federal consumer protection statutes. CSDCU also serves as 

counsel to the Office of Charitable and Regulatory Programs within the Virginia 

Department of Agriculture and Consumer Services. 
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CSDCU had a tremendously productive January 2019. First, Virginia, 47 

other states, and the District of Columbia entered into a nearly $500 million 

settlement with Career Education Corporation (CEC), a for-profit education 

company that operated several schools with numerous campuses across the 

country and also offered online courses. The settlement in Commonwealth v. 

Career Education Corp. (Richmond City Cir. Ct.) resolved claims that CEC 

deceived prospective students regarding the total costs of enrollment, 

transferability of credits from other schools, and the students’ potential for 

employment upon graduation, and also that CEC pressured students into 

enrolling in its schools. The settlement prohibits future misrepresentations, 

imposes robust disclosure requirements on CEC, and requires CEC to forego 

collecting $493.7 million in debts owed by 179,529 students nationally, 

including over $8 million owed by 3,094 Virginians. 

 

Second, CSDCU joined 44 other states and the District of Columbia in a 

multistate settlement with Johnson & Johnson and related entities to resolve 

allegations that the companies violated state consumer protection laws in the 

marketing and promotion of its metal-on-metal hip implants. The Consent 

Judgment entered in Commonwealth v. Medical Device Business Services, Inc. 

(Richmond City Cir. Ct.) contained injunctive terms and required a monetary 

payment of $120 million to the participating states. Virginia’s portion of the 

settlement payment was more than $2.6 million.  

 

Third, CSDCU, the other 49 states, the District of Columbia, Puerto Rico, 

and Guam reached a settlement with automobile manufacturer Fiat Chrysler 

related to alleged emissions defeat devices in the company’s diesel vehicles. In 

Commonwealth v. FCA US LLC (Henrico Cty. Cir. Ct.), CSDCU alleged the 

company engaged in deceptive acts or practices in violation of the VCPA related 

to the alleged defeat devices and compliance with applicable emission, 

certification, and other regulatory standards. The settlement includes injunctive 

relief prohibiting offering or selling vehicles that contain defeat devices or 

misrepresenting to consumers that their vehicles comply with federal or state 

emissions standards, and a monetary payment to the states of $72.5 million to 

resolve consumer protection claims. Virginia’s portion of the settlement 

payment was $1,283,750. The settlement incorporates consumer relief and a 

vehicle software fix delineated in federal government and class action 

settlements filed in a multidistrict litigation proceeding in the U.S. District Court 

for the Northern District of California. 
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And fourth, Virginia joined 45 states, the District of Columbia, Puerto 

Rico, and Guam in a multistate settlement with the engineering firm Robert 

Bosch regarding components supplied to major automobile manufacturers 

allegedly facilitating the installation of emissions defeat devices in diesel 

vehicles. The settlement entered in Commonwealth v. Robert Bosch GmbH 

(Richmond City Cir. Ct.) provides for injunctive relief, including a prohibition 

against knowingly making false, misleading, or deceptive statements regarding 

diesel emission control software, and a $115 million monetary payment to the 

states. Virginia’s portion of the settlement payment was $4,101,840. 

 

In May 2019, CSDCU filed suit against an individual and his two 

companies for allegedly defrauding elderly and disabled consumers out of 

thousands of dollars they paid for the installation and delivery of mobility aids 

and equipment. The Complaint in Commonwealth v. Access Mobility Equipment, 

LLC, 2911 Mobility, LLC, and James R. Clore, Jr. (Fredericksburg Cir. Ct.) also 

alleged that the defendants violated the VCPA by offering and undertaking 

contractor services without having a contractor’s license. In July 2019, the court 

awarded the Commonwealth a default judgment against all three defendants, and 

the matter remains in active litigation pending a final determination by the court 

on injunctive and monetary relief. 

 

In June 2019, CDSCU filed suit in the U.S. District Court for the Western 

District of Virginia against Skyline Metrics, LLC, Adventis, Inc., and Bryant 

Cass for alleged violations of federal and state telemarketing laws and the 

VCPA in connection with robocalling hundreds of thousands of consumers 

nationwide. The Complaint in Commonwealth v. Skyline Metrics, LLC (W.D. 

Va.) alleges the Roanoke-based defendants illegally telemarketed vehicle sale 

services, including calling phone numbers on the National Do Not Call Registry, 

and deceived consumers about their online car sale services and refunds. The 

Complaint seeks injunctive relief, civil penalties, damages, and restitution for 

consumer victims. The lawsuit was announced as part of “Operation Call It 

Quits,” a coordinated federal and state law enforcement crackdown on 

robocallers and illegal telemarketers. 

 

In July 2019, CSDCU joined 48 other states, the District of Columbia, and 

Puerto Rico in a multistate settlement with Equifax Inc. related to the large data 

breach at the credit reporting agency announced in 2017. The data breach 

impacted more than 143 million consumers, including more than 4 million 

Virginians, whose stolen data included Social Security Numbers, birth dates, 

addresses, driver’s license numbers, credit card numbers, and dispute documents 
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containing personal information. In Commonwealth v. Equifax Inc. (Richmond 

City Cir. Ct.), CSDCU alleged violations of the VCPA related to the company’s 

data protection practices. The settlement includes data security and monitoring 

provisions, ten years of credit monitoring for consumers, up to $425 million in 

consumer restitution, and a $175 million payment to the states. Virginia’s 

portion of the settlement payment was $4,302,173.75. 

 

In August 2019, CSDCU led a coalition of four states in reaching a 

settlement with Hearts 2 Heroes Inc. d/b/a Active Duty Support Services Inc., a 

West Virginia for-profit business that conducted door-to-door sales of care 

packages purportedly to be sent to service members overseas. In Commonwealth 

v. Hearts 2 Heroes Inc. (Henrico Cty. Cir. Ct.), CSDCU alleged that the 

company violated the VCPA and the VSOC law by misrepresenting itself as a 

charitable organization, using donated funds for personal purposes, and 

instructing door-to-door sales staff to falsely tell consumers they were licensed 

to solicit, they were retired service members or volunteers, and funds would be 

used to send care packages overseas. The Consent Judgment included injunctive 

relief banning the two principals from engaging in charitable solicitations or 

working for a charitable organization and requiring the dissolution of the 

business. The settlement also included a $286,959.95 restitution judgment 

against the now-defunct company and a $10,000 civil penalty. 

 

In September 2019, CSDCU filed a Motion for Leave to Amend the 

Complaint it previously filed in Commonwealth v. Purdue Pharma L.P. 

(Tazewell Cty. Cir. Ct.) to name Richard, Jonathan, Kathe, and Mortimer 

Sackler as defendants and allege a new fraudulent conveyance claim against the 

company and the Sacklers. The suit, initially filed in 2018, seeks to hold Purdue 

Pharma (“Purdue”) and the Sacklers responsible for alleged violations of the 

VCPA and the creation of a public nuisance in connection with Purdue’s 

advertising and marketing of its prescription opioid products. The Complaint 

alleged that Purdue deceptively marketed prescription opioids; exaggerated or 

misrepresented the benefits of opioid use; failed to disclose or minimized the 

risks associated with the use of opioids, including the prevalence of side effects 

and addiction; overstated the ease with which addiction to opioids could be 

mitigated or prevented; and downplayed the prevalence of addiction by 

representing that many individuals who display signs of opioid addiction were 

actually experiencing “pseudoaddiction.” Among other claims, the Amended 

Complaint alleges that between 2008 and 2018, the Sackler family transferred at 

least $4 billion from Purdue to themselves. 
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In October 2019, CSDCU filed suit against pharmaceutical manufacturer 

Teva Pharmaceuticals and its predecessor Cephalon for alleged violations of the 

VCPA in connection with the advertising and marketing of their prescription 

opioid fentanyl products, Actiq and Fentora. In Commonwealth v. Teva 

Pharmaceuticals, USA, Inc. (Richmond City Cir. Ct.), the Commonwealth 

alleged the defendants misrepresented the long-term efficacy and pain relieving 

properties of these rapid-onset fentanyl products; misrepresented Actiq’s and 

Fentora’s risks, including allegedly omitting or misrepresenting clinical trial 

data showing significant numbers of patients abusing and misusing these 

products or other opioids; and misrepresented their compliance with the U.S. 

Food and Drug Administration’s risk mitigation plans, resulting in millions of 

impermissible prescriptions of these potent drugs. The Complaint seeks 

restitution, civil penalties, and injunctive relief. 

 

Also in October 2019, CSDCU, 40 other states, and the District of 

Columbia entered into a multistate settlement with Johnson & Johnson and 

Ethicon, Inc. to resolve a lengthy investigation into the companies’ marketing of 

transvaginal surgical mesh. The Complaint filed in Commonwealth v. Johnson & 

Johnson (Richmond City Cir. Ct.) alleged that the defendants misrepresented or 

failed to adequately disclose the products’ serious possible side effects to 

consumers and the doctors who implanted the devices. The Consent Judgment 

requires disclosure of the variety of risks posed by implantation of surgical 

mesh, implementation of proper training on the product and its risks with health 

care providers, and refraining from misleading statements about surgical mesh 

products or their implantation. The settlement also included a monetary payment 

of $116.86 million to the states. Virginia’s portion of the settlement was more 

than $2.9 million. 

 

Predatory Lending Unit 

 

The Predatory Lending Unit (PLU) investigates and prosecutes suspected 

violations of state and federal consumer lending statutes, including laws 

concerning payday loans, title loans, consumer finance loans, mortgage loans, 

mortgage servicing, and foreclosure rescue services. 

 

In May 2019, approximately $665,800 was distributed to nearly 600 

Virginia borrowers as part of a multistate settlement that PLU reached in 2018 

with New Jersey-based mortgage lender and servicer PHH Mortgage 

Corporation to resolve allegations that PHH improperly serviced mortgage loans 

from January 1, 2009 through December 31, 2012. The Consent Judgment 
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entered in State of Alabama v. PHH Mortgage Corp. (D.D.C.) provided for 

$30.4 million in payments to borrowers and required PHH to follow 

comprehensive mortgage servicing standards, conduct audits, and provide audit 

results to a committee of states. Restitution checks for $1,500.24 were sent to 

360 Virginia borrowers who were subjected to PHH foreclosures, and restitution 

checks for $546.60 were sent to 230 Virginia borrowers who faced foreclosures 

that PHH initiated during the eligible period, but who did not lose their homes. 

 

In June 2019, PLU joined 43 other states and the District of Columbia in 

reaching a $168 million settlement with Student CU Connect CUSO, LLC. 

CUSO was a special purpose entity created by ITT Tech in 2009 to fund, 

manage, and hold certain private student loans offered to students attending ITT, 

and the settlement resolved allegations of unfair, abusive, and deceptive 

practices employed by CUSO and ITT with respect to student loan borrowers. 

The multistate settlement included injunctive relief and loan forgiveness for 

affected student borrowers. Loan forgiveness for Virginia borrowers totaled 

approximately $9.3 million. 

 

Antitrust Unit 

 

The Antitrust Unit (AU) investigates and prosecutes suspected violations 

of state and federal antitrust laws. AU also advises state agencies on antitrust 

issues and reviews proposed mergers and other transactions for their potential 

impact on competition. 

 

 In May 2019, AU, 42 other states, and Puerto Rico filed suit against Teva 

Pharmaceuticals and 19 other generic pharmaceutical manufacturers alleging 

price fixing and market allocation related to more than 100 different generic 

drugs in State of Connecticut v. Teva Pharmaceuticals USA, Inc. (E.D. Pa.). The 

suit also named 15 individual defendants who worked for the defendant 

manufacturers.  

 

In July 2019, AU, the U.S. Department of Justice, and two other states 

entered into a Consent Judgment ordering divestitures of broadcast television 

stations in 13 markets to resolve a challenge in United States v. Nexstar Media 

Group and Tribune Media Company (D.D.C.) to the merger of Nexstar and 

Tribune. One of the Tribune stations divested was in Richmond.  

 

Also in July 2019, AU and 17 other states entered into a Stipulated Order 

for Permanent Injunction with Endo Pharmaceuticals Inc. in State of Alabama v. 



 

 

44-A 

2019 REPORT OF THE ATTORNEY GENERAL 

   
Endo International PLC (N.D. Cal.) related to allegations by the states that Endo 

had entered into reverse-payment agreements to delay generic competition in the 

market for the transdermal pain relief drug Lidoderm. The Order forbids such 

payments in the future.  

 

Counseling, Intake and Referral Unit 

 

The Counseling, Intake and Referral Unit (CIRU) serves as the central 

clearinghouse in Virginia for the receipt, evaluation, and referral of consumer 

complaints. All complaints are handled within CIRU, referred to the Section’s 

Dispute Resolution Unit or investigators, or referred to another local, state, or 

federal agency having specific jurisdiction. CIRU also operates the state’s 

Consumer Hotline, which assists consumers and informs them of where specific 

complaints should be filed. 

 

   In 2019, CIRU received and processed 4,202 written consumer 

complaints. In addition, CIRU received and handled 23,047 telephone calls 

through the Consumer Hotline. 

 

Dispute Resolution Unit 

 

The Dispute Resolution Unit (DRU) offers alternative dispute resolution 

services for complaints that do not allege or demonstrate on their face a 

violation of consumer protection law. Participation in this facilitative process is 

voluntary and allows both the consumer and the business representative to share 

their perspectives. Where a complaint alleges or demonstrates on its face a 

violation of law, the matter may be referred to a Section investigator, who may 

either attempt to resolve the complaint, or, where a pattern or practice of 

violations is found, work with Section attorneys to prepare a law enforcement 

action. 

 

In 2019, DRU along with CIRU and the Section’s investigators resolved or 

closed 3,825 complaints. Consumer recoveries from closed complaints totaled 

$484,258.44. 

 

Trial Section 

 

 The Trial Section handles most of the civil litigation filed against the 

Commonwealth. The cases defended include tort claims, civil rights issues, 

contract issues, denial of due process claims, defamation claims, employment 
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law matters, Freedom of Information Act challenges, contested workers’ 

compensation claims, and constitutional challenges to state statutes and 

regulations. The Section also handles matters involving Uninsured 

Motorists/Underinsured Motorists, the Commonwealth Health Research Board, 

and the Birth-Related Neurological Injury Compensation Program. The 

attorneys of the Trial Section also provide litigation support and advice to other 

sections within the Office and represent the Virginia State Bar, the Virginia 

Board of Bar Examiners, the Indigent Defense Commission, and the Department 

of Human Resource Management. 

The Trial Section consists of three Units: the General Civil Unit, the 

Employment Law Unit, and the Workers’ Compensation Unit.  

General Civil Unit 

The General Civil Unit provides legal defense in state and federal courts to 

all agencies of the Commonwealth, including the Virginia State Bar, as well as 

to all state judges and clerks of the General District Courts. In addition to 

handling matters continued from prior years, in 2019 the Unit received 181 new 

lawsuits, as well as 12 new matters for the Birth Injury Fund Board.   

The General Civil Unit worked to successfully resolve several high profile 

cases, taking into consideration the ends of justice and fairness as well as the 

interests of client agencies. In Kunkle v. Commonwealth of Virginia (E.D. Va.), 

Section attorneys worked to reach a creative resolution to protect the safety of 

citizens while helping the client agency implement options to facilitate the free 

exercise of religion by individuals held in state custody. In Cofield v. Virginia 

State Bar, the Virginia Supreme Court affirmed the finding of a three-judge 

panel that an attorney violated the Virginia Rules of Professional Conduct by 

knowingly misrepresenting information to a circuit court. 

Employment Law Unit 

In 2019, the Employment Law Unit provided employment law advice and 

court representation to state agencies and individual defendant employees in 

employment-related litigation. Attorneys in the Employment Unit also provided 

training to management and human resources personnel from various state 

agencies, as well as case-specific advice to assist agencies responding to charges 

pending before the Equal Employment Opportunity Commission. In addition to 

the matters continued from prior years, the Unit handled 26 new lawsuits and 
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grievance appeals in 2019 and reviewed recommendations for 42 Division of 

Human Rights and Fair Housing cases. 

 

Workers’ Compensation Unit 

 

The Workers’ Compensation Unit defends workers’ compensation cases 

filed by employees of state agencies. Since hearings are held throughout the 

state, cases are assigned to attorneys in Richmond and Abingdon. The Unit 

handles claims brought by injured workers, as well as employers’ applications. 

Claims include initial compensability and change-in-condition claims and may 

be handled for the life of the matter (including the initial hearing before a 

Deputy Commissioner, review by the Full Commission, and appeals to the Court 

of Appeals of Virginia and the Supreme Court of Virginia). In 2019, the Unit 

handled 359 new cases. 

 

In addition, the Unit provides advice and training to the Department of 

Human Resource Management’s Workers’ Compensation Services and its third-

party administrator concerning claims, compensability decisions, and other legal 

matters arising from the routine handling of claims. The Unit recovers funds for 

Workers’ Compensation Services and works to prevent double recovery by 

claimants by pursuing subrogation claims in instances where the injured worker 

receives monies in litigation involving the accident in which he was injured. In 

2019, the Unit assisted Workers’ Compensation Services and its third-party 

administrator with recoveries exceeding $734,000. 

 

Insurance and Utilities Regulatory Section 

 

The Division’s Insurance and Utilities Regulatory Section serves as the 

Division of Consumer Counsel of the Office of the Attorney General in matters 

involving public utilities and insurance companies before the State Corporation 

Commission (SCC) and federal agencies such as the Federal Energy Regulatory 

Commission (FERC). In this capacity, the Section represents the interests of 

Virginians as consumers in the regulation of insurance companies and regulated 

utilities including electric, natural gas, and water companies. The Section also 

appears before General Assembly committees to address proposed legislation 

impacting consumer interests in the regulation of these industries.  

 

Consumer Counsel was active in almost two dozen cases at the SCC in 

2019 involving investor-owned electric utilities. These companies serve almost 

three million Virginia homes and businesses. Consumer Counsel successfully 
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opposed Dominion Energy’s request to increase its authorized profit margin, or 

return on equity (ROE), from 9.20 percent to 10.75 percent. Importantly, 

Consumer Counsel persuaded the Commission to revisit its past practice for 

calculating the Virginia statutory “peer group” ROE floor. If the Commission 

had adhered to its prior approach the lowest ROE that could have been 

authorized was 9.38 percent, which would have resulted in higher bills for 

customers. Consumer Counsel also successfully advocated for a disallowance of 

$18 million in costs Dominion sought to recover from customers as part of an 

environmental compliance cost recovery case. The Commission agreed with the 

Office’s arguments that it was imprudent for the company to incur costs 

associated with two coal-fired generation units at its Chesterfield plant that were 

subsequently retired.  

 

Consumer Counsel participated in Integrated Resource Plan (IRP) 

proceedings in 2019 for both Dominion and Appalachian Power. IRPs are 

developed by the electric utilities to provide a forecast of load obligations and 

plans to meet those obligations over the ensuing 15 years to promote reasonable 

prices, reliable service, energy independence, and environmental responsibility. 

The SCC had found Dominion’s 2018 IRP filing to be unreasonable, and 

ordered a corrected filing. In approving Dominion’s refiled IRP, the 

Commission agreed with Consumer Counsel recommendations that will provide 

greater transparency for consumers.   

 

In the area of renewable energy, Consumer Counsel supported the approval 

of two new Dominion solar generation facilities, and successfully advocated for 

ratemaking treatment where capacity revenues the company receives through the 

PJM Interconnection market are passed through to the rate adjustment clause to 

reduce the retail cost to customers. The Office also argued for new customer 

class cost allocation methodologies that are fair to all consumers and will 

properly recognizes the benefits that flow from intermittent solar facilities.  

 

A number of other cases involving electric utilities included unresolved 

ratemaking issues concerning the federal Tax Cuts and Jobs Act of 2017. In 

these cases, Consumer Counsel was successful in supporting positions that will 

enable customers to enjoy the full benefit of reductions in the utility’s corporate 

income tax costs. Similar issues were resolved favorably for consumers as part 

of a settlement in a Columbia Gas of Virginia rate case, where $13.3 million 

associated with the federal corporate income tax reduction was to be returned 

through bill credits.  
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In addition to these matters, Consumer Counsel’s activities in 2019 

included SCC cases with Kentucky Utilities (Old Dominion Power), electric 

cooperatives, Virginia-American Water Company, and the National Council on 

Compensation Insurance. An additional insurance matter concerned a 

rulemaking proceeding on the practice of health insurance surprise balance 

billing. Consumer Counsel supported regulations to protect consumers from this 

practice. The matter remained pending at the conclusion of 2019.  

 

Financial Recovery Section 

 

The mission of the Financial Recovery Section (FRS) is to provide all 

appropriate and cost effective legal services related to the collection of funds 

owed to the Commonwealth. The Section performs all steps required to 

effectuate recovery on claims in favor of the Commonwealth, including 

affirmative civil litigation in courts throughout Virginia. FRS seeks to recover 

accounts receivable related to the provision of state goods and services; the cost 

to repair damage to state infrastructure for the Department of Transportation; 

damages resulting from breach of contract; and civil penalties imposed by state 

agencies for violations of administrative regulations. The Section also enforces 

medical liens on personal injury and wrongful death claims to recover the cost 

of related medical services that are provided by state hospitals or paid for by 

state programs. FRS also has oversight and coordination responsibilities for non-

Medicaid related recoveries under the Virginia Fraud Against Taxpayers Act 

(FATA). In addition to litigating claims, Section attorneys provide advice on 

creditors’ rights, bankruptcy, and legislative issues to client agencies and to 

other sections within the Office of the Attorney General.   

 

FRS is self-funded by contingency fees earned from its recoveries on 

behalf of state agencies. The Section manages and deposits recoveries resulting 

from its debt collection services in the Debt Collection Recovery Fund and 

manages and deposits recoveries related to FATA matters in the Fraud Recovery 

Fund.  

 

During the 12 months from July 1, 2018 through June 30, 2019, gross 

recoveries for 47 agencies totaled more than $17.6 million in debt collection 

recoveries. During fiscal year 2019, the Section earned fees in that area of its 

practice of over $3.7 million—which sets a new record and exceeds the prior 

fiscal year’s record-setting result for legal fees generated by FRS’s debt 

collection practice. Fiscal year 2019 fees were nearly $1.2 million in excess of 

Section expenditures. Out of these excess fees, along with cash on hand, $1.3 
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million was returned to the Section’s client agencies, resulting in a 38 percent 

reduction of the base contingency fee rate paid by these agencies resulting in an 

average effective contingency fee of just 12 percent. By comparison, 

compensation rates for private debt collection litigation firms cost anywhere 

from 30 to 40 percent. The balance of the fees was turned over to the General 

Fund at fiscal year-end.   

 

Health Professions Section 

 

The Health Professions Section (HPS) conducts administrative prosecution 

of cases involving health care professionals before the 13 health regulatory 

boards within the Virginia Department of Health Professions. The Section 

provides advice and representation of a prosecutorial nature to the Boards within 

the Department, including the Boards of Medicine, Nursing, Pharmacy, 

Dentistry, Veterinary Medicine, Funeral Directors & Embalmers, Audiology & 

Speech-Language Pathology, Counseling, Long-Term Care Administrators, 

Social Work, Psychology, Physical Therapy, and Optometry. Many of the cases 

that HPS prosecutes involve standard of care violations, overprescribing, fraud, 

drug diversion, patient abuse, incompetence, substance misuse, or inappropriate 

sexual contact. Following full evidentiary formal hearings before the Boards, 

disciplinary sanctions, including suspension and revocation of licenses, are often 

imposed. 

 

As in past years, HPS vigorously prosecuted physicians who facilitate the 

current opioid addiction crisis by prescribing controlled substances in a non-

therapeutic or unsafe manner. Such practices include the prescription of opioids 

in escalating doses and quantities without establishing a bona fide medical 

condition justifying the prescriptions, without obtaining prior treatment records, 

without monitoring the effects of the medications on patients, and without 

monitoring and managing the patients’ appropriate use of the medications. HPS 

successfully prosecuted 88 cases involving opioid misuse, overprescribing, and 

standard of care issues in 2019. Since the beginning of the Herring 

Administration, 469 such cases have been successfully prosecuted, averaging 

more than one per week.  

 

In one significant case during 2019, the Virginia Board of Medicine 

entered into a Consent Order that provided for the voluntary permanent 

surrender of a physician’s license who appeared to use a one-size-fits-all 

approach to pain management with opioid prescriptions. The Commonwealth’s 

evidence established that the physician inappropriately prescribed opioids to 
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multiple patients without sufficient justification and without checking the 

patients’ prescription history through the Virginia Prescription Monitoring 

Program. Further, he failed to monitor appropriately patients who were 

prescribed addictive medications. Ultimately, the physician pled guilty to 14 

federal drug charges stemming from a joint prosecution by the Office of the 

Attorney General and the U.S. Attorney’s Office for the Western District of 

Virginia. Those charges included illegally prescribing more than 25,000 

oxycodone tablets, more than 17,000 hydrocodone tablets, and more than 10,000 

benzodiazepine tablets. 

 

One of the most notable cases of the year involved the prosecution of a 

physician who aided and abetted the unlicensed practice of medicine by his 

medical assistants. The Commonwealth’s evidence showed that the medical 

assistants provided care to hundreds of patients while the physician was out of 

the country. The physician then attempted to cover up this conduct by 

destroying, altering, and falsifying numerous patient records created during the 

time when he was abroad. The Virginia Board of Medicine summarily 

suspended the physician’s license and proceeded to a formal hearing wherein the 

Board revoked his license. The Board noted in its findings that the physician 

“exhibited one of the most egregious examples of falsification of records seen 

by the Board.”  

 

Another noteworthy case prosecuted by HPS this past year involved a 

licensed assisted living facility administrator before the Virginia Board of Long-

Term Care Administrators. HPS proved by clear and convincing evidence that 

the administrator failed to secure medical attention immediately for one resident 

who had fallen and sustained a large hematoma to his left forehead. Another 

resident was administered too much insulin, necessitating an admission to a 

medical center after the facility failed to record the resident’s new insulin order. 

The facility was cited repeatedly for violations of the Virginia Department of 

Social Services’ standards governing the administration of the facility, care of its 

residents, medication administration, and maintenance of the facility’s buildings 

and grounds following five on-site inspections. Following a formal hearing, the 

Board revoked the administrator’s license. 

 

Division of Human Rights and Fair Housing 

 

The Division of Human Rights and Fair Housing (DHR) performs two 

main functions with regard to civil rights laws. First, DHR receives and 

investigates complaints alleging discrimination in employment and places of 
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public accommodation in violation of the Virginia Human Rights Act or 

corresponding federal laws. In its second function, DHR serves as counsel to the 

Commonwealth’s Real Estate Board and Fair Housing Board for allegations of 

housing discrimination filed by complainants. 

 

With respect to its first function, DHR provides mediation services to all 

parties throughout the complaint process so they may attempt to resolve the 

dispute themselves. At the conclusion of an investigation, DHR is charged with 

determining whether there is reasonable cause to believe discrimination 

occurred. DHR participates in a work-share agreement with the federal Equal 

Employment Opportunity Commission (EEOC) to investigate and make 

determinations regarding alleged violations of Title VII of the Civil Rights Act 

of 1964 and related civil rights laws. During the year, DHR received 233 

complaints of discrimination (down slightly from 258 in 2018) and completed 

50 investigations of new and existing charges of discrimination. Specifically, 

DHR completed 33 investigations alleging violations of federal employment 

discrimination laws through its EEOC work-share agreement, and 17 

investigations alleging violations of the Virginia Human Rights Act. DHR 

resolved 17 of its investigations through conciliation and mediation, resulting in 

over $207,000 in recoveries for charging parties. 

 

DHR also provides consultation opinions to the Boards for alleged 

violations of the Virginia Fair Housing Law. If an investigation of housing 

discrimination results in a “reasonable cause” finding and a “Charge of 

Discrimination” is issued by either or both of the Boards, DHR prosecutes the 

alleged violation of the Virginia Fair Housing Law through a civil action filed in 

the appropriate local circuit court. In 2019, DHR provided consultation opinions 

for 10 fair housing investigations alleging discrimination on the bases of 

disability, race, color, national origin, sex, or religion. DHR initiated or 

continued litigation of three fair housing cases in 2019. The discrimination at 

issue in these cases was sex, disability (two cases), and familial status. Also, 

DHR resolved six fair housing matters during the year, providing over $154,000 

in compensatory relief to the complainants and aggrieved persons. Additionally, 

DHR provided legal advice on other legal and regulatory matters, and assistance 

with active fair housing investigations. 

 

HEALTH, EDUCATION, AND SOCIAL SERVICES DIVISION 

 

The Division of Health, Education, and Social Services (HESS) represents 

agencies and institutions of the Commonwealth in the Secretariats of Health and 
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Human Resources and Education. Health and Human Resources agencies 

oversee the provision of social services, health and disability services, and 

vocational rehabilitation to vulnerable populations. They also regulate medical 

professionals and protect public health by monitoring and advising on 

contagious diseases. Education agencies and institutions strive to ensure a 

quality statewide system of K-12 and higher education, and help fulfill 

significant artistic, historic, and cultural missions. 

 

Child Support Section 

 

The Child Support Section represents the Division of Child Support 

Enforcement (DCSE) of the Virginia Department of Social Services by 

providing legal advice and program guidance, conducting training for agency 

staff, and appearing in both state and federal courts to legally determine 

paternity and establish, modify, and enforce child support obligations. The 

Section continued its efficient and vigorous litigation of child support cases, 

appearing at 80,962 child support hearings that spanned more than 3,500 

juvenile and domestic relations district court dockets.  

 

The Section established more than 8,900 new child support orders and 

enforced existing orders by obtaining lump sum payments of almost $10 million. 

The Section’s Bankruptcy Unit processed almost 1,000 new cases filed under 

Chapters 7 and 13 of the U.S. Bankruptcy Code. The Unit also filed nearly 900 

pleadings, including proofs of claims, objections to Chapter 13 plans, and 

motions to dismiss. As of December 2019, the Bankruptcy Unit was handling 

953 active bankruptcies affecting 1,151 DCSE cases, composed of 196 cases 

filed under Chapter 7, and 757 cases filed under Chapter 13.  

 

The Section continued to work closely with DCSE management and child 

support offices to implement initiatives designed to increase parental 

compliance with child support orders. These initiatives included referring 

parents with barriers to paying support to family engagement services, providing 

mediation options, expediting the modification of child support orders to 

amounts that parents can realistically afford, utilizing different procedures and 

dispositions to collect child support arrears in civil contempt cases, and 

coordinating with judges, clerks, and local officials to place child support 

payment kiosks at courthouses. Section attorneys assisted DCSE by providing 

guidance in an ongoing collaboration between DCSE and the Virginia Supreme 

Court to create an electronic filing system with Juvenile and Domestic Relations 

District Courts and in implementing the Procedural Justice-Informed 
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Alternatives to Contempt (PJAC) program, a test program that seeks to increase  

compliance with child support orders by fostering parents’ trust in child support 

agencies and processes.  

 

During the 2019 General Assembly session, Section attorneys spent 150 

hours reviewing 16 bills affecting substantive child support law. The Section 

provided advice on significant bills addressing the sharing of data with the 

Department of Taxation to enhance collections, adjustments of fees charged to 

comply with federal law, and compliance with the new federal rule for child 

support.
2
  

 

Section attorneys continue to serve as counsel to the Child Support 

Guidelines Review Panel, which began its current quadrennial review cycle in 

2019 and will make its report to the General Assembly in December of 2021. 

 

In addition to their other duties, Section attorneys participated extensively 

in professional development and training activities throughout the year on the 

local, state, and national levels. 

 

Education Section 

 

The Education Section provides advice and guidance to all entities 

reporting to the Secretary of Education, including institutions of higher 

education and higher education centers, as well as the Virginia Board of 

Education, the Department of Education, the Library of Virginia, and state 

museums.  

 

The Section’s representation of the Board of Education and Department of 

Education encompasses a wide variety of K-12 issues, including implementation 

of the Standards of Accreditation and Standards of Quality, access to special 

education services, maintenance of discipline and safety on school property, 

compliance with federal education programs, and teacher licensure. In 2019, the 

Section assisted the Board and Department in implementing new procedures for 

handling teacher licensure determinations, and advised the Department 

regarding numerous disputes related to employment and special education. 

Other notable activities requiring legal support included new Board regulations 

governing the use of restraint and seclusion in public schools, the pursuit of the 

                                                           
2 Flexibility, Efficiency, and Modernization in Child Support Enforcement Programs, 81 Fed.  

Reg. 93492. 
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first civil penalties in a case arising from secure mandatory test violations, and 

Department changes in awarding tax credits. 

 

With respect to higher education, the Section provides advice to Virginia’s 

universities, community colleges, and higher education centers, each of which is 

a self-contained community with a full range of legal needs. The Section 

addresses a multitude of issues, including those relating to campus safety and 

security, admission and educational quality, data security and management, 

student discipline, athletic compliance, administration of federal grants and aid, 

human resources, protection of intellectual property, complex contracting, 

financing, facility construction, risk and liability, and the evolving landscape of 

federal requirements, including those governing Title IX. Notable matters 

requiring legal assistance during the year included Radford University’s 

acquisition of the Jefferson College of Health Sciences, creating the 

Commonwealth’s second largest nursing program. 

 

Health Services Section 

  

The attorneys in the Health Services Section represent numerous agencies 

in the Health and Human Resources Secretariat, including the Department of 

Behavioral Health and Developmental Services (DBHDS) and its hospitals, 

training centers, and sexually violent predator facility (the Virginia Center for 

Behavioral Rehabilitation); the Virginia Department of Health; the Department 

of Health Professions and its regulatory boards; the Department for Aging and 

Rehabilitative Services and its Wilson Workforce and Rehabilitation Center; the 

Department for the Blind and Vision Impaired; the Department for the Deaf and 

Hard of Hearing; and the Virginia Board for People with Disabilities. 

 

The Section continued to represent the Commonwealth and DBHDS in the 

implementation of the settlement agreement entered by the United States District 

Court for the Eastern District of Virginia between the United States and the 

Commonwealth regarding the State’s system of services for individuals with 

developmental disabilities. Court hearings were held this year resulting in the 

development of compliance indicators that will be used to assess the 

Commonwealth’s compliance through the end of the agreement.  

  

The Section also provided guidance on multiple legal issues arising from 

the high census of the state behavioral health hospitals. Further, the Section’s 

attorneys successfully defended DBHDS, and its facilities and employees, in 

multiple state and federal court actions brought by current and former patients. 
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Throughout the year, the Section provided legal advice to DBHDS on many 

issues including civil commitment, confidentiality, human resources, and 

regulatory compliance.   

 

The Section continued its efforts assisting the Department of Health 

Professions and its health regulatory boards in numerous disciplinary 

proceedings under the Administrative Process Act. The Section’s attorneys 

provided guidance to the Board of Pharmacy related to the permitting of five 

pharmaceutical processors to grow, manufacture, and dispense cannabidiol 

(CDB) oil, and successfully defended the issuance of a permit to one of the 

pharmaceutical processors in a court challenge brought by a competing 

applicant. The attorneys also assisted several health regulatory boards in the 

adoption of guidance documents and regulations clarifying that the practice of 

conversion therapy with minors could subject a licensee to disciplinary action.  

 

The Section provided advice to the Virginia Department of Health on a 

variety of issues including communicable disease outbreaks, vital records, health 

records privacy, emergency medical services, employee grievances, and 

emergency preparedness. At the end of this year, the attorneys assisted the 

Department in preparing for COVID-19. The attorneys in the Health Services 

Section also advised the Commissioner of the Department of Health regarding 

his supervision of the cooperative agreement issued to Ballad Health, an 

integrated healthcare system that serves the citizens of Southwest Virginia. 

Further, the Section’s attorneys advised the State Health Commissioner on 

issues related to the certificate of public need program (COPN) and have 

defended COPN decisions issued by the Commissioner. 

 

Medicaid and Social Services Section 

 

The Medicaid and Social Services Section represents the Department of 

Medical Assistance Services (DMAS), the Department of Social Services 

(DSS), the Department of Aging and Rehabilitative Services, the Board of the 

Family and Children’s Trust Fund, and the Office of Children’s Services.  

During the year, the Section represented these clients on several significant 

matters and assisted them in protecting the health and safety of children and 

other vulnerable citizens of the Commonwealth. The Section handled over 395 

new matters and was responsible for the recovery of thousands of dollars of 

public monies that had been inappropriately disbursed. In 2019, DMAS 

recovered $324,132 in Medicaid overpayments. 
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The Section litigated routine cases for DSS, including defending local 

departments of social services’ findings of abuse and neglect of children, 

departments’ decisions involving various benefits programs, and decisions by 

DSS revoking or denying certain licenses, including for substandard child day 

care programs and assisted living facilities. The Section also prevented the 

eviction of approximately 60 vulnerable adults in an assisted living facility after 

the licensee’s landlord pursued court action to evict the licensee, and worked to 

ensure that the facility continued to comply with all applicable laws and 

regulations for the safety and welfare of its residents. 

 

The Section provided guidance to DMAS in resolving two investigations 

by the federal Office for Civil Rights (OCR) regarding compliance with Title II 

of the Americans with Disabilities Act and Section 504 of the Rehabilitation 

Act. The investigations were initiated in response to complaints filed by two 

Virginia Medicaid members alleging that a reduction in services by the 

Medicaid managed care organizations (MCOs) in which they were enrolled 

constituted discrimination on the basis of their disabilities. DMAS cooperated 

with the investigations and provided narrative responses and documentation for 

review by OCR. In both cases, OCR issued decisions closing the complaints and 

finding that the actions of DMAS and the two MCOs under contract with 

DMAS did not violate the applicable federal laws.    

 

The Section continued to assist DMAS in the transition to a mostly 

managed care Medicaid system. It also assisted DMAS in certain high risk 

contract reviews. The Section reviewed its renewal of the Virginia Medicaid 

Enrollment Broker and Education Services contract, which provides a 

CCC+/Medallion helpline for education, enrollment, and complaint assistance. 

The Section also reviewed RFP 2020-04, which provides service authorizations 

and special services to Medicaid recipients, and RFP 2020-03, for Cover 

Virginia Operations.  

 

Review of high risk contracts was not limited to DMAS, as the Section 

also reviewed the renewal of DSS’s Enterprise Call Center contract.   

 

OPINIONS SECTION 

 

The Opinions Section is responsible for processing requests for official 

opinions made by state and local officials under § 2.2-505, in addition to 

requests for conflict-of-interests opinions made by state officers and employees 

under § 2.2-3121 of the State and Local Government Conflict of Interests Act. 
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The Opinions Section works closely with the various Divisions of the Office in 

researching and managing all such requests for opinions. In calendar year 2019, 

the Opinions Section assisted in issuing 28 official opinions of the Attorney 

General. 

 

In addition to these duties, the Opinions Section provides reference and 

research support for the Divisions as needed, with a focus on Virginia-specific 

research materials, and it assists in maintaining the OAG’s book collection, 

including its historical collections. The Opinions Section also is responsible for 

publishing this volume, the Annual Report of the Attorney General, and 

presenting it to the Governor by May 1 of each year. The Annual Report 

contains all official opinions issued by the Attorney General during the calendar 

year.   
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1
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Cynthia E. Hudson ............................................... Chief Deputy Attorney General 

Kevin C. O’Holleran ........................................................................ Chief of Staff 

Toby J. Heytens ........................................................................... Solicitor General 

Martine Elizabeth Cicconi .............................................. Deputy Solicitor General 

Michelle Shane Kallen ................................................... Deputy Solicitor General 

Matthew Robert McGuire ............................... Principal Deputy Solicitor General 

Jessica Merry Samuels ................................................ Assistant Solicitor General 

Michael K. Kelly ...................................................... Director of Communications 

H. Lane Kneedler III ..................................... Senior Counsel to Attorney General 

Shawri Jenica King-Casey ........................................................... General Counsel 

Jan L. Proctor ............................................................................ Opinions Counsel 

Donald David Anderson ................................................. Deputy Attorney General 

Keonna Carter Austin ..................................................... Deputy Attorney General 

Cynthia V. Bailey ........................................................... Deputy Attorney General  

Stephen A. Cobb ............................................................ Deputy Attorney General 

Victoria Nathalie Pearson ............................................... Deputy Attorney General 

Samuel T. Towell ........................................................... Deputy Attorney General 

Diane Marie Abato ...................... Sr. AAG/Chief, Correctional Litigation Section  

Jeffrey R. Allen ........................................ Sr. AAG/Chief, Transportation Section  

Susan F. Barr ........................ Sr. AAG/Chief, Sexually Violent Predators Section 

C. Meade Browder Jr. .............. Sr. AAG/Chief, Insurance & Utilities Regulatory 

Victoria W. Dullaghan ......... Sr. AAG/Chief, Div. of Child Support Enforcement   

Samuel E. Fishel IV ............................ Sr. AAG/Chief, Computer Crimes Section 

Wayne T. Halbleib ............................ Sr. AAG/Chief, Health Professions Section 

Michael A. Jagels .... Sr. AAG/Chief, Major Crimes & Emerging Threats Section 

Donald E. Jeffrey III .................................Sr. AAG/Chief, Environmental Section      
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Heather H. Lockerman .... Sr. AAG/Chief, Financ. Law & Gov’t Support Section  

Deborah A. Love .................. Sr. AAG/Chief, Sexually Violent Predators Section 

                                                           
1 This list includes all persons employed by the Office of the Attorney General during calendar 

year 2019, as provided by the Office’s Division of Administration. The most recent title is used for 

any employee whose position changed during the year. The acronym “AAG” herein refers to the title 

“Assistant Attorney General,” and the acronym “MFCU” refers to the Medicaid Fraud Control Unit.  

In addition, the acronym “CIRU” refers to the Counseling, Intake and Referral Unit of the Consumer 

Protection Section, and the acronym “DRU” refers to the Dispute Resolution Unit of the Consumer 

Protection Section. 
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John S. Westrick.......... Sr. AAG/Chief, Technology & Procurement Law Section 
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Tara Lynn Zurawski ................................................ Sr. AAG/Chief, Trial Section 
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Michael T. Judge .............................................................Chief of Special Projects                         

David W. Tooker .......................................................... Sr. AAG/Chief Prosecutor 

Nancy C. Auth ..................................................Senior Assistant Attorney General 

Janet Westbrook Baugh ....................................Senior Assistant Attorney General               

Pamela Brown Beckner ....................................Senior Assistant Attorney General                 

Marc J. Birnbaum .............................................Senior Assistant Attorney General           

Mitchell D. Broudy ..........................................Senior Assistant Attorney General               

Randall E. Clark ...............................................Senior Assistant Attorney General                   

Ellen E. Coates .................................................Senior Assistant Attorney General                         

Carla R. Collins ................................................Senior Assistant Attorney General 

Geoffrey S. Darnell ..........................................Senior Assistant Attorney General                   

Amy K. Dilworth .............................................Senior Assistant Attorney General                       

Joseph Willcox Dunn III ..................................Senior Assistant Attorney General 

Donald R. Ferguson .........................................Senior Assistant Attorney General               

David C. Grandis ............................................. .Senior Assistant Attorney General                       

Flora L.T. Hezel ...............................................Senior Assistant Attorney General                    

Catherina F. Hutchins .......................................Senior Assistant Attorney General              

Joseph V. Jagdmann .........................................Senior Assistant Attorney General 

Edwin Lewis Kincer Jr.  ...................................Senior Assistant Attorney General                

Adam L. Katz ...................................................Senior Assistant Attorney General  

Robin V. Kurz ..................................................Senior Assistant Attorney General 

Marsha B. Lambert ...........................................Senior Assistant Attorney General 

Williams Michael Lepchitz ..............................Senior Assistant Attorney General 

Richard A. Mahevich II ....................................Senior Assistant Attorney General 

Curtis Gilbert Manchester ................................Senior Assistant Attorney General 

Janice L. McDaniel ..........................................Senior Assistant Attorney General               

Robert B. McEntee Jr.  .....................................Senior Assistant Attorney General 

Cameron S. Meals ............................................Senior Assistant Attorney General  

Elizabeth L. Montagna .....................................Senior Assistant Attorney General 
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Eugene P. Murphy ........................................... Senior Assistant Attorney General 

Nicholas S. Murphy ......................................... Senior Assistant Attorney General  

Cynthia H. Norwood ....................................... Senior Assistant Attorney General  

Elizabeth B. Peay ............................................ Senior Assistant Attorney General  

Donnie W. Salyers ........................................... Senior Assistant Attorney General 

James E. Schliessmann .................................... Senior Assistant Attorney General 

Paul S. Stahl .................................................... Senior Assistant Attorney General 

Brian Keith Stevens ......................................... Senior Assistant Attorney General        
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Richard C. Vorhis ............................................ Senior Assistant Attorney General                     

Amelia Bland Waller ....................................... Senior Assistant Attorney General 
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Steven M. Westermann .................................. .Senior Assistant Attorney General 

Erin Dugan Whealton ...................................... Senior Assistant Attorney General 

Susan Bass Williams ...................................... .Senior Assistant Attorney General 

Jennifer C. Williamson .................................... Senior Assistant Attorney General 

Lisa Barnes Wright .......................................... Senior Assistant Attorney General 

Elizabeth G. Dwyer .......................... Sr. AAG/Dir. of Tobacco Enforcement Unit 

K. Michelle Welch ............................ Sr. Asst. Att’y Gen./Dir., Animal Law Unit 

Alice G. Burlinson .......................... Sr. Asst. Att’y Gen./Dir. of Legal Operations 

Scott F. Weber ................................ Sr. Asst. Att’y Gen./Dir. of Legal Operations  

Josh S. Ours .................................... Sr. Asst. Att’y Gen./Dir. of Legal Operations 

Robert H. Anderson III .............. Senior Assistant Attorney General/Team Leader 

Rosemary V. Bourne ................. Senior Assistant Attorney General/Team Leader 

Leah A. Darron .......................... Senior Assistant Attorney General/Team Leader 

Matthew P. Dullaghan ............... Senior Assistant Attorney General/Team Leader 

Virginia B. Theisen ................... Senior Assistant Attorney General/Team Leader  

Sarah O. Allen .......................... Senior Assistant Attorney General/Unit Manager 

Gregory C. Fleming .................. Senior Assistant Attorney General/Unit Manager 
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Abrar Azamuddin ........................................................ Assistant Attorney General 

Erin L. Barrett ............................................................. Assistant Attorney General 
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Christopher Edward Bergin Jr. .................................... Assistant Attorney General 

Thomas Moultrie Beshere III ...................................... Assistant Attorney General 

Susanne E. Bielaski ..................................................... Assistant Attorney General 

Kristin Greene Bird ..................................................... Assistant Attorney General              

Kelci Aman Marie Block ............................................ Assistant Attorney General                        

Ray Frederick Bowman III .......................................... Assistant Attorney General                      

Johanna E. Bragg-Midgett........................................... Assistant Attorney General 
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Ann M. Chidester ........................................................ Assistant Attorney General 

Melissa Lynn Chong ................................................... Assistant Attorney General 

Davis Whitaker Creef .................................................. Assistant Attorney General              

Katherine Claflin Creef ............................................... Assistant Attorney General 

Randolph Todd Critzer Jr. ........................................... Assistant Attorney General 

Liam Alexander Curry ................................................ Assistant Attorney General 

Braden J. Curtis ........................................................... Assistant Attorney General 

Timothy Mark Davidson Jr. ........................................ Assistant Attorney General 

Martin L. Davis ........................................................... Assistant Attorney General 

Timothy Edward Davis ............................................... Assistant Attorney General                       

Kati Kitts Dean ............................................................ Assistant Attorney General 

Vaso Tahim Doubles ................................................... Assistant Attorney General 

Robert Norwood Drewry ............................................. Assistant Attorney General 

Michelle A. Duda ........................................................ Assistant Attorney General 

Brittany Agnes Dunn-Pirio.......................................... Assistant Attorney General 
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John Esmond Farmer Jr.  ............................................. Assistant Attorney General 
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Matthew L. Gooch ....................................................... Assistant Attorney General 

Joelle E. Gotwals ......................................................... Assistant Attorney General 

Kristin L. Gray ............................................................ Assistant Attorney General 
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Paul Gabriel Hastings Jr. ..................................................................... Investigator 

Thomas E. Haynesworth .......................................................... Facilities Assistant 

Jennifer Peterson Heatherington .......................................................... Investigator 

Natalia Heguaburo ........................................................................ Pre-Law Fellow  

Deborah J. Henderson ........................................................ Legal Secretary Senior 

Howard J. Hicks III ......................................................... Investigative Supervisor 

Shaquita I. Hicks ............................................................ Office Support Specialist 

Ashley Ryan Hogue ...................................................................... Legal Secretary 

Margaret C. Horn .......................... Chief of Civil Investigations and Elder Abuse  

Carson Jacob Houser ......................................................................... Data Analyst                          

Shante S. Howell ................................................................ Claims Representative                                  

Makayla Lauren Hudson ......................................................................... Paralegal                                       

Adam Zachary Illowsky ..................... Confidential Assistant and Executive Aide          

Keith Lamont Ingram ............................................................ Facilities Supervisor                            

Steven D. Irons ................................................................ Investigative Supervisor                              

Stephen Orlando Izaguirre ............................... Community Outreach Coordinator  

Ruben S. Jefferson Jr.  .......................................................... IT Support Specialist                         

Megan Kelly Jenks .............................................................................. Investigator 

Kevin M. Johnson .................................................................... Senior Investigator 

Shawne DeForrest Moore  .................................................. Legal Secretary Senior 

Jon M. Johnston............................................................... Investigative Supervisor 

Brittany Marie Jones ........................................................... John Marshall Fellow                    

Kevin Roger Jules ................................................... Dispute Resolution Specialist                   

Tammy P. Kagey .............................................................. Paralegal Senior Expert                                  

Hyo J. Kang ......................................... Senior Database Administrator/Developer 

Nicholas Ryan Kawugule ...................................... Director of Constituent Affairs 

John Michael Kelly ............................................................................. Investigator 

Scott Douglas Kemp ............................................................................ Investigator 

Jennifer Sweat Kibe ................................................................................ Paralegal 

Ryan T. Kolb ....................................................................... Financial Investigator 

Antonio Darnell Kornegay .................................................. Procurement Manager 

Kathryn Brunelle Koziol ......................................... Dispute Resolution Specialist 
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Jennifer Lynn Krajewski .................................................. Paralegal Senior Expert 

Mary Anne Lange ............................................................ Paralegal Senior Expert 

Donna Lynn Lanno .................................................... Deputy Director of Finance 

Rachel Anne Lawless ......................................................... Director of Scheduling 

Laura Ann LeBlanc ................................................................................. Paralegal 

Hema Lee ..................................................................................... Grants Manager 

Megan Dijkhuis Leonard ............................................................... Legal Secretary  

Patricia M. Lewis ........................................................... Office Support Specialist  

Michele Irene Leith ......................................... Community Outreach Coordinator        

Tonya Lynn Lindsey .......................................................... Legal Secretary Senior 

Cameron Brooke Link ................................................................... Legal Secretary                       

William T. Ludwig ............................................................................ Data Analyst 

Shirtiera Joi Lynch ................. Project Safe Neighborhoods Outreach Coordinator 

David Siamak Malakouti ................................. Community Outreach Coordinator 

Tiffany Danielle Marks .................................................. Recruitment Coordinator 

Anndelynn Tapscott Martin .............................................Senior Victim Advocate 

Sara I. Martin ............................................................... Human Resources Analyst 

Tomisha R. Martin .......................................................... Claims Specialist Senior 

Joshua A. Marwitz ................................................................... Senior Investigator 

Grace Nanette Massenburg ....................... Administrative Legal Secretary Senior 

Scott D. Matz ............................................................................ Network Engineer 

Stephanie B. Maye ............................................................. Legal Secretary Senior 

LaToya L. Mayo.............................................................. Administrative Assistant 

Angela M. McCoy ...................................................... Administrative Coordinator 

Judy O. McGuire ..................................................... Senior Claims Representative 

Melissa A. McMenemy ......................................................... Statewide Facilitator 

Jeremy Louis McNeill ......................................................................... Investigator 

Jacqlyn W. Melson .............................................................................. Investigator 

David J. Miller ......................................................................... Senior Investigator 

Matthew Alan Miller ........................................................... Financial Investigator                 

Shatrice Mykia Miller ................................................................... Legal Secretary                                

Lynice D. Mitchell ............................................. Office Services Specialist Senior 

Karen G. Molzhon ................................................................................... Paralegal 

Terrie Darnell Montour ................................................................. Legal Secretary 

Tim R. Morley ..................................................................................... Investigator 

Howard M. Mulholland .............................................. FCIC Financial Investigator 

Gail Williams Natella ......................................................... Legal Secretary Senior  

Mary C. Nevetral ............................................................ Office Support Specialist 

Meaghan E. O’Brien ................................. Outside Counsel Program Coordinator 

Trudy A. Oliver-Cuoghi .......................................................................... Paralegal 

Christopher M. Olson .......................................................................... Investigator 
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Janice R. Pace ............................................................. Administrative Coordinator 

Hailey Jeanine Paladino ............................................ Human Resources Assistant 

Sharon P. Pannell ................................................... Legal Secretary Senior Expert 

Doris M. Parham .......................................................................... Intake Specialist 

Erick Daniel Paulson .............................. Unit Manager, Computer Forensics Unit 

John W. Peirce................................................................. Investigative Supervisor 

Coty D. Pelletier .............................................................. Investigative Supervisor 

Seth Duncan Peltier ............................................................................. Investigator 

Kyanna Milena Perkins ............................. Program Director, Victim Notification 

Broadus D. Pettiford ......................................Director of Information Technology 

Nicole Therese Phelps ................................................................. Victim Advocate 

Lynette R. Plummer ........ Exec. Assistant to Att’y Gen. & Chief Dep. Att’y Gen. 

Genea C. Poole-Johnson............................................................... Paralegal Senior 

Sandra L. Powell ..................................................................................... Paralegal 

Charelle J. Price ................................................................................... Investigator 

Syed A. Rahman ......................................................................................... Auditor 

Cynthia Denise Ready ......................................................................... Investigator 

Kevin Ross Regan ................................................................ IT Support Specialist 

Christine Wendy Reed................................................ Administrative Coordinator 

Elizabeth Brand Rhodes ................................................................ Legal Secretary 

Dennis Vernon Rice ............................ Deputy Director, Information Technology 

Sharon Renee Rice ............................................................. Legal Secretary Senior 

David A. Risden ....................................................................... Senior Investigator 

Ashley Elizabeth Rivera ............................................ eDiscovery Project Manager 

Tiffany Nicole Robertson ................................................ Administrative Assistant 

Kimberly G. Robinson ............................................................... EEO Investigator 

Dean Nicholas Rolle Jr.  ................................................... Re-Entry Case Manager 

Frank Matthew Sasser III .................................................................... Investigator 

Constance S. Saupé ................................................................................. Paralegal 

Michelle S. Scott ........................................................................... Legal Secretary 

William Alton Shackleford Jr. ......................... Community Outreach Coordinator 

Mary Kennedy Sharpe ................................................................. Victim Advocate 

Gretchen Lynn Shelton ........................................................................ Investigator 

Elizabeth G. Sherron ................................................ Senior Financial Investigator 

DeVon E. Simmons ...................................................... Re-Entry Project Manager 

Jason M. Sloan ............................................... Unit Manager, Computer Forensics 

Alexander Ross Smith .................................................................. Paralegal Senior 

Christeen Marie Roth Smith ........................................................ Victim Advocate 

Faye H. Smith ............................................................. Human Resources Manager 

Marian B. Smith ....................................................................... Financial Manager 

Tierra Monet Smith ...................................................................... Office Assistant 
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Carol Snodgrass .............................................................. Data Analyst Supervisor 

Christina Tia Southall ......................................................... Financial Investigator 

John Edward Street Jr. ......................................................................... Investigator 

Cory William Stufflebeem ...................................... Dispute Resolution Specialist 

Rhonda H. Suggs ................................................................................. Investigator 

Kaci Cummings Sutherlin ....................................................................... Paralegal 

Natalie A. Tamburri Silverman .................................................... Paralegal Senior 

Gregory G. Taylor ................................................... Senior Claims Representative 

Kimberly Edwards Taylor ............................................................ Paralegal Senior 

Christopher Mark Thomas .................................................................. Investigator 

Patricia S. Thomas ........................................................ Senior Nurse Investigator 

Erin K. Thompson ............................................................................... Investigator 

Deborah B. Thrift ....................................... Deputy Director of Office Operations 

Kimberly D. Tinsley-Straus ....................................................... Claims Specialist 

Sandra K. Tobias .......................................................................... Paralegal Senior 

Mary E. Trapp .............................................................................. Intake Specialist 

Kristy N. Tredway ................................................... Computer Forensic Examiner 

Ashley C. Trowbridge .............................................................. Senior Investigator 

Joseph Wayne Tucker ......................................................................... Investigator 

Lynda Turrieta-McLeod ............................ Administrative Legal Secretary Senior 

Latarsha Y. Tyler .................................................................................... Paralegal 

Patricia L. Tyler ................................................ Paralegal Senior Expert/Manager 

David M. Varcoe ................................................................................. Investigator 

Ebony E. Velazquez ......................... Human Trafficking Task Force Coordinator 

Laura C. Verser ............................................................................ Paralegal Senior 

Mary Frances Davis Waddell ............................................. Legal Secretary Senior 

Jonathan Glenn Ward ......... Dir. of Constituent Affairs/Special Projects Assistant 

Kaffa Asoanna Alecia Warren ...................................................... Legal Secretary 

Amy Elizabeth Weatherly ....................................................................... Paralegal 

Christie A. Wells ..................................................................... Director of Finance 

Nanora W. Westbrook ........................................................ Claims Representative 

Richard W. Wheeler ............................................................................ Investigator 

Gerard Joseph White ............................................... Director of Office Operations 

Brittany Anderson Whitley .................... Director, External & Legislative Affairs 

Angela Tracey Williams................................................................ Legal Secretary 

Carlisle M. Williams .................................................................................. Auditor 

Sydnee Ashanti Williams ................................................. Re-Entry Case Manager 

Tiffany D. Williams ..................................................................... Intake Specialist 

Timothy L. Wilson ....................................... Administration/Operations Manager 

Carla Nagel Winters ................................................................................ Paralegal 

Tonya Ellis Woodson .............................................. Director of Human Resources 
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Brian E. Wray .................................................................. Investigative Supervisor 

Jessica Louise Wright .............................................. Computer Forensic Examiner 

Josephine Wright-Crawley ................................................. Claims Representative 

Michael J. Wyatt ...................................................................... Senior Investigator 

Abigail T. Yawn ..................................................... Legal Secretary Senior Expert 

James A. Zamparello ................................................................ Senior Investigator 

Aaron Montreal Ziglar............................................. Dispute Resolution Specialist 
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ATTORNEYS GENERAL OF VIRGINIA 
1776 – PRESENT 

 

Edmund Randolph ................................................................................ 1776–1786 

James Innes .......................................................................................... 1786–1796 

John J. Marshall
1
 .................................................................................. 1794–1795 

Robert Brooke ...................................................................................... 1796–1799 

Philip Norborne Nicholas ..................................................................... 1799–1819 

John Robertson ..................................................................................... 1819–1834 

Sidney S. Baxter ................................................................................... 1834–1852 

Willis P. Bocock ................................................................................... 1852–1857 

John Randolph Tucker.......................................................................... 1857–1865 

Thomas Russell Bowden ...................................................................... 1865–1869 

Charles Whittlesey (military appointee) ............................................... 1869–1870 

James C. Taylor .................................................................................... 1870–1874 

Raleigh T. Daniel ................................................................................. 1874–1877 

James G. Field ...................................................................................... 1877–1882 

Frank S. Blair ....................................................................................... 1882–1886 

Rufus A. Ayers ..................................................................................... 1886–1890 

R. Taylor Scott ..................................................................................... 1890–1897 

R. Carter Scott ...................................................................................... 1897–1898 

A.J. Montague ...................................................................................... 1898–1902 

William A. Anderson ........................................................................... 1902–1910 

Samuel W. Williams ............................................................................ 1910–1914 

John Garland Pollard ............................................................................ 1914–1918 

J.D. Hank Jr.
2
 ........................................................................................ 1918–1918 

John R. Saunders .................................................................................. 1918–1934 

Abram P. Staples
3
 ................................................................................. 1934–1947 

Harvey B. Apperson
4
 ............................................................................ 1947–1948 

J. Lindsay Almond Jr.
5
 ......................................................................... 1948–1957 

                                                           
1 The Honorable John J. Marshall served as acting Attorney General in the absence of James 

Innes from mid-October 1794 until late March 1795. 

2 The Honorable J.D. Hank Jr. was appointed Attorney General on January 5, 1918, to fill the 

unexpired term of the Honorable John Garland Pollard, and served until February 1, 1918. 

3 The Honorable Abram P. Staples was appointed Attorney General on March 22, 1934, to fill the 

unexpired term of the Honorable John R. Saunders, and served until October 6, 1947.  

4 The Honorable Harvey B. Apperson was appointed Attorney General on October 7, 1947, to fill 

the unexpired term of the Honorable Abram P. Staples, and served until his death on January 31, 

1948. 



 
 

76-A 

2019 REPORT OF THE ATTORNEY GENERAL 

 

 

Kenneth C. Patty
6
 ................................................................................. 1957–1958 

Albertis S. Harrison Jr. ......................................................................... 1958–1961 

Frederick T. Gray
7
 ................................................................................ 1961–1962 

Robert Y. Button .................................................................................. 1962–1970 

Andrew P. Miller .................................................................................. 1970–1977 

Anthony F. Troy
8
 ................................................................................. 1977–1978 

John Marshall Coleman ........................................................................ 1978–1982 

Gerald L. Baliles  ................................................................................. 1982–1985 

William G. Broaddus
9
 .......................................................................... 1985–1986 

Mary Sue Terry .................................................................................... 1986–1993 

Stephen D. Rosenthal
10

 ........................................................................ 1993–1994 

James S. Gilmore III ............................................................................ 1994–1997 

Richard Cullen
11

 ................................................................................... 1997–1998 

Mark L. Earley ..................................................................................... 1998–2001 

Randolph A. Beales
12

 ........................................................................... 2001–2002 

Jerry W. Kilgore ................................................................................... 2002–2005 

Judith Williams Jagdmann
13

 ................................................................. 2005–2006 

                                                                                                                                  
5 The Honorable J. Lindsay Almond Jr. was elected Attorney General by the General Assembly 

on February 11, 1948, to fill the unexpired term of the Honorable Harvey B. Apperson, and resigned 

September 16, 1957. 

6 The Honorable Kenneth C. Patty was appointed Attorney General on September 16, 1957, to fill 

the unexpired term of the Honorable J. Lindsay Almond Jr., and served until January 13, 1958. 

7 The Honorable Frederick T. Gray was appointed Attorney General on May 1, 1961, to fill the 

unexpired term of the Honorable Albertis S. Harrison Jr. upon his resignation on April 30, 1961, and 

served until January 13, 1962. 

8 The Honorable Anthony F. Troy was elected Attorney General by the General Assembly on 

January 26, 1977, to fill the unexpired term of the Honorable Andrew P. Miller upon his resignation 

on January 17, 1977, and served until January 14, 1978. 

9 The Honorable William G. Broaddus was appointed Attorney General on July 1, 1985, to fill the 

unexpired term of the Honorable Gerald L. Baliles upon his resignation on June 30, 1985, and served 

until January 10, 1986. 

10 The Honorable Stephen D. Rosenthal was elected Attorney General by the General Assembly 

on January 29, 1993, to fill the unexpired term of the Honorable Mary Sue Terry upon her 

resignation on January 28, 1993, and served until noon, January 15, 1994.  

11 The Honorable Richard Cullen was appointed Attorney General to fill the unexpired term of 

the Honorable James S. Gilmore III upon his resignation on June 11, 1997, at noon, and served until 

noon, January 17, 1998. 

12 The Honorable Randolph A. Beales was elected Attorney General by the General Assembly on 

July 10, 2001, and was sworn into office on July 11, 2001, to fill the unexpired term of the 

Honorable Mark L. Earley upon his resignation on June 4, 2001, and served until January 12, 2002. 
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Robert F. McDonnell ............................................................................ 2006–2009 

William C. Mims
14

 ............................................................................... 2009–2010 

Kenneth T. Cuccinelli II ....................................................................... 2010–2014 

Mark R. Herring ................................................................................... 2014– 

13 The Honorable Judith Williams Jagdmann was elected Attorney General by the General 

Assembly on January 27, 2005, and was sworn into office on February 1, 2005, to fill the unexpired 

term of the Honorable Jerry W. Kilgore upon his resignation on February 1, 2005, and served until 

January 14, 2006.  

14 The Honorable William C. Mims was elected Attorney General by the General Assembly on 

February 26, 2009, and was sworn into office on February 27, 2009, to fill the unexpired term of the 

Honorable Robert F. McDonnell upon his resignation on February 20, 2009, and served until 

January 16, 2010. 
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The following is a list of significant cases handled by the Office of the 

Attorney General during the year in the Supreme Courts of the United States and 

Virginia. For cases classified as “pending,” the status given below reflects the 

status of a case as of the end of calendar year 2019. Further developments 

during 2020 may have occurred. 

SUPREME COURT OF THE UNITED STATES 

DECIDED 

Virginia House of Delegates v. Bethune-Hill, Docket No. 18-281. In a 5-4 

decision, the Court held that the Virginia House of Delegates lacks authority to 

appeal a district court ruling that 11 Virginia House of Delegates districts are 

unconstitutional racial gerrymanders. The Virginia Attorney General had 

determined that an appeal to the Court was not warranted. The Court ruled, first, 

that the state House “lacks authority to displace Virginia’s Attorney General as 

representative of the State.” State law, the Court found, gives the Attorney 

General exclusive responsibility for the state’s civil litigation. The Court further 

held that the House lacks standing to Appeal the district court’s decision in its 

own right:  “[A] single chamber of a bicameral legislature[] has no standing to 

appeal the invalidation of the redistricting plan separately from the State of 

which it is a part.”  

Virginia Uranium, Inc. v. Warren, Docket No. 16-1275.  In a 6-3 decision (with 

the 6 divided into a 3-Justice plurality opinion and a 3-Justice concurring 

opinion), the Court held that the Atomic Energy Act does not preempt a Virginia 

state law that bans uranium mining. The plurality emphasized that the Act leaves 

in place states’ traditional authority over mining, even as it grants the federal 

government exclusive authority over post-mining activities such as milling and 

tailing storage. The plurality rejected petitioners’ contention that the ban was 

preempted because its purpose was to protect the public against radiation 

hazards (i.e., hazards arising from the federally regulated field). The plurality 

found no support in the Act for that exception to the states’ authority over 

mining. The plurality also emphasized the many difficulties “we would invite by 

inquiring into legislative purpose too precipitately,” and criticized preempting 

state laws based on purported conflicts with supposed congressional purposes 

and objectives. The concurring opinion agreed that the Virginia ban on uranium 

mining is not preempted by the Act but would not have delved into “the perils of 

inquiring into legislative motive” or questioned the Court’s obstacle preemption 

jurisprudence.        
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Wolfe v. Virginia, Docket No. 18-227.  Petitioner questioned whether a guilty 

plea in state court waived the right to raise on appeal a claim of vindictive 

prosecution.  The Court granted certiorari, vacated the judgment of the Supreme 

Court of Virginia, and remanded the matter for further consideration in light of 

Class v. United States, 138 S. Ct. 798 (2018). 

REFUSED 

Jordan v. Virginia Department of Corrections, Docket No. 19-235. Certiorari 

denied in a case in which Mississippi death row petitioners sought discovery 

from the Virginia Department of Corrections regarding the method of execution. 

The Virginia Department of Corrections had produced hundreds of pages of 

responses, but moved that the remainder of the petitioners’ subpoena be 

quashed. The district court had quashed the subpoena on sovereign immunity 

grounds, and the Fourth Circuit had affirmed. 

Passaro v. Commonwealth of Virginia, Docket No. 19-565.  Certiorari denied in 

a case in which a former Special Agent with the Virginia State Police sought 

review of the Fourth Circuit’s decision upholding the bar of state sovereign 

immunity to his ADA claim and remanding his Title VII claims to the district 

court. 

Patterson v. Clarke, Docket No. 18-265. Certiorari denied in a case in which the 

petitioner alleged due process violations and ineffective assistance of counsel.   

Porter v. Zook, Docket No. 18-7670.  Certiorari denied in a capital case in which 

the petitioner had requested, but was denied, state funding to obtain a prison 

risk-assessment expert to testify about security constraints available in Virginia 

prisons and the general incidence of prison violence, and in which the petitioner 

further argued that the Fourth Circuit had erred by deferring to the factual 

findings of the Supreme Court of Virginia. 

Spencer v. Virginia State University, Docket No. 19-30.  Certiorari denied in a 

case in which a professor asserted an Equal Pay Act claim and further asserted 

that dismissal of claims on summary judgment violated the Seventh Amendment 

right to a trial by jury. 

Turner v. Thomas, Docket No. 19-529. Certiorari denied in a case in which the 

petitioner sought review of the Fourth Circuit’s decision to affirm the district 

court’s dismissal of the petitioner’s case involving the constitutional duty, under 
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the Fourteenth Amendment, of the police to intervene to protect a citizen from 

criminal conduct by third parties.  

PENDING 

Mathena v. Malvo, Docket No. 18-217. At issue in the case is whether Miller v. 

Alabama, 567 U.S. 460 (2012), which held that mandatory life-without-parole 

sentences for those under the age of 18 at the time of their crimes violates the 

Eighth Amendment’s prohibition on “cruel and unusual punishments,” applies 

retroactively to life-without-parole sentences issued pursuant to discretionary 

sentencing regimes.    

SUPREME COURT OF VIRGINIA 

DECIDED 

Adkins v. Commonwealth, Record No. 180485.  Reversing a decision by the 

Court of Appeals and reversing Adkins’s convictions for second degree murder 

and use of a firearm in the commission of a felony, and remanding the matter for 

retrial, where the trial court erred in denying a motion to suppress statements 

made after Adkins had invoked his right to remain silent.   

Baughman v. Commonwealth, Record No. 181376.  Dismissing Baughman’s 

petition for interlocutory appeal, finding that the trial court’s order denying her 

“Motion to Reverse Finding of Probable Cause and to Dismiss or, in the 

Alternative, to Preclude Michelle Sjolinder from Testifying at Trial,” is not an 

appealable interlocutory order. 

Boitnott v. Commonwealth, Record No. 190473. Dismissing Boitnott’s petition 

for appeal relating to a sexually violent predator determination, based on 

insufficient assignment of error. 

Brown v. Booker, Warden, Record No. 161421.  Dismissing as untimely a 

petition for a writ of habeas corpus alleging due process violations in 

petitioner’s 1970 jury trial for murder, and rejecting any habeas claim of actual 

innocence or related tolling argument.   

Brown v. Commonwealth, Record No. 180537.  Affirming the decision of the 

Court of Appeals that affirmed the trial court’s denial of a motion to withdraw 

guilty pleas to petit larceny (second offense) and trespass.    
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Bryant v. Commonwealth, Record No. 180561.  Reversing the judgment of the 

Court of Appeals where the Court of Appeals erred in procedurally dismissing 

Bryant’s appeal, and remanding the matter to the Court of Appeals for further 

consideration.  

Burnham v. Commonwealth, Record No. 181096.  Affirming in part and 

reversing in part the decision of the Court of Appeals holding the trial court had 

jurisdiction to find Burnham guilty of violating the implicit good behavior 

condition of his two suspended sentences. The Court held that when the trial 

court does not “fix” a period of suspension for the sentence, the court has the 

statutory authority to revoke a suspended sentence within the maximum period 

for which the defendant could have originally been sentenced. Because 

Burnham’s new convictions occurred during the maximum period to which he 

could have been sentenced for his underlying felony, the trial court had 

jurisdiction to revoke and re-suspend his felony sentence. However, because 

Burnham’s new convictions did not occur within the period of time to which he 

could have been sentenced for his misdemeanor conviction, the misdemeanor 

conviction was remanded for correction of Burnham’s revocation order.   

Candelaria v. Commonwealth, Record No. 180759.  Affirming a decision by the 

Court of Appeals holding that any error of the trial court in admitting hearsay 

evidence was harmless in appellant’s trial for arson of personal property and 

conspiracy to commit arson.   

Cilwa v. Commonwealth, Record No.180885. Affirming the decision of the 

Court of Appeals that the trial court had subject matter jurisdiction over Cilwa’s 

revocation proceeding and further finding that the Court of Appeals’ prior 

holding in Wilson v. Commonwealth, 67 Va. App. 82, 793 S.E.2d 15 (2016), was 

erroneous to the extent it suggested otherwise.  

Claiborne v. Virginia State Bar, Record No. 190306. Granting the Virginia State 

Bar’s motion to dismiss an attorney’s appeal of a two-year law license 

suspension because the attorney had failed to file assignments of error. 

Cofield v. Virginia. State Bar, Record No. 181603. Affirming the finding of a 

three-judge panel that an attorney violated Rule 3.3(a)(1) of the Virginia Rules 

of Professional Conduct by knowingly misrepresenting the source of quoted 

authority in three pleadings. 
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Collins v. Virginia, Record No. 151277.  On remand from the Supreme Court of 

the United States, affirming the Court of Appeals’ affirmation of Collins’ 

conviction for receipt of stolen property after the trial court denied a motion to 

suppress and further holding that the exclusionary rule did not apply to the facts 

of the case. 

Crum v. Clarke, Record No. 171622. Granting a petition for writ of habeas 

corpus and new trial for felony evading and eluding consistent with the 

Commonwealth’s concession that such relief was appropriate for ineffective 

assistance of counsel.   

Daniel v. Virginia State Bar, Record No. 190716. Granting the Virginia State 

Bar’s motion to dismiss an attorney’s challenge of the revocation of her law 

license for failure to comply with the Rules of the Supreme Court. 

Dennis v. Commonwealth, Record No. 171599.  Vacating the Court of Appeals 

denial of a petition for writ of actual innocence and remanding after finding the 

Court of Appeals abused its discretion in not ordering an evidentiary hearing, 

and holding that in heavily fact-dependent cases that turn on the materiality of 

new evidence offered by new witnesses whose credibility is not apparent from 

the record, the Court of Appeals should order a circuit court evidentiary 

hearing.   

Harvey v. Commonwealth, Record No. 180015 (combined with Thomas v. 

Commonwealth, Record No. 180764).  Affirming the decisions of the trial 

courts, the Court found that the respondents did not have a Due Process right to 

a court-appointed expert to assist them in a conditional release violation hearing; 

and that the trial court in Harvey’s case properly admitted into evidence the 

report of the expert designated by the Department of Behavioral Health and 

Developmental Services to evaluate him. 

Helmick Family Farm, LLC v. Commissioner of Highways, Record No. 

180691.  Reversing the eminent domain decision of a circuit court in which the 

court excluded evidence and exhibits relating to the reasonable probability of 

rezoning and limited testimony of the landowner’s representative relating to 

valuation techniques used by licensed appraisers. 

Hodnett v. Commonwealth, Record No. 180528. Affirming Hodnett’s conviction 

for constructive possession of ammunition as a convicted felon, holding that the 

evidence was sufficient to prove he constructively possessed ammunition where 

it was visible in the backseat of his vehicle, which he drove “all the time,” and 
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he had been in close proximity to the ammunition the day the ammunition was 

discovered.   

In Re: Scott, Record No. 171286.  Granting a petition for a writ of actual 

innocence, holding that a private expert’s opinion, which disputed the 

Department of Forensic Science’s conclusion that the results from testing a 

vaginal swab were of no value for comparison, was admissible, and holding that 

the totality of the evidence, including the private expert’s opinion that petitioner 

was not the contributor of sperm found on the victim’s jeans, meant that no 

rational trier of fact would have found him guilty of a 1975 rape.   

In re: Wiese (no record number). Granting an applicant’s petition challenging 

the decision of the Virginia Board of Bar Examiner’s to deny him a license to 

practice law.  

Kelly v. Commonwealth, Record No. 190452.  Dismissing, as untimely filed, 

Kelly’s petition for appeal which challenged the sufficiency of the evidence to 

support the trial court’s finding at an annual review hearing that he remains a 

sexually violent predator. 

King v. Commonwealth, Record No. 190424.  Affirming the decision of the 

Court of Appeals that affirmed the defendant’s conviction for possession of 

heroin. Applying the relevant standard of review, the Court found that the facts 

presented were sufficient for a rational trier of fact to find the essential elements 

of the crime existed beyond a reasonable doubt.  

Morrissey v. Virginia State Bar ex rel. Third District Committee, Record No. 

181311.  Affirming the judgment of the circuit court revoking an attorney’s 

license to practice law. 

Schmuhl v. Commonwealth, Record No. 181596.  Affirming a decision by the 

Court of Appeals finding that the trial court did not err in excluding evidence of 

Schmuhl’s mental state related to his involuntary intoxication defense or in 

circumscribing the manner in which Schmuhl presented his evidence of the 

effects of the drugs he took; that any error in excluding Schmuhl’s evidence of 

his mental state for his unconsciousness defense was harmless, given the 

overwhelming evidence of Schmuhl’s guilt and the overwhelming evidence of 

consciousness at the time he committed the offenses; and that it was not error to 

exclude Schmuhl’s proposed jury instruction on “unconsciousness” or on the 

word “intoxication.”   
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Sousa v. Virginia State Bar, Record No. 191507. Granting the Virginia State 

Bar’s motion to dismiss an attorney’s appeal of the interim suspension of his law 

license because the order imposing the interim suspension was a non-appealable 

interlocutory order. 

Spinner v. Commonwealth, Record No. 180583. Affirming the judgment of the 

Court of Appeals that affirmed the defendant’s conviction and holding that, 

because the circumstances of an interview in a carport next to defendant’s 

residence did not amount to custodial interrogation, warnings pursuant to 

Miranda v. Arizona were not required, and that the warning given, advising of a 

right to counsel “if [he was] charged with a crime,” satisfied the requirements of 

Miranda.  

Spratley v. Commonwealth, Record No. 181452.  Affirming a decision by the 

Court of Appeals that upheld the trial court’s finding that the evidence was 

sufficient for a felony destruction of property conviction, where there was 

evidence that the fair market replacement value of the destroyed property 

exceeded $1,000.   

Stokes v. Commonwealth, Record No. 180510.  Affirming the judgment of the 

Court of Appeals that Stokes had no right to a preliminary hearing under 

Virginia Code § 19.2-218 because he was not initially arrested on the charge of 

rape (second offense), but rather he was directly indicted on it. 

Stoltz v. Virginia, Record No. 181033. Affirming defendant’s conviction under 

Virginia Code § 18.2-374.3(C), which prohibits using a computer to solicit a 

minor, and upholding the constitutionality of the statutory provision.  

The Corporate Executive Tax Board v. Virginia Department of Taxation, Record 

No. 171627.  Affirming the circuit court’s holdings that the Virginia Department 

of Taxation’s method for computing the taxpayer’s income tax assessment was 

constitutional under the “dormant” Commerce Clause and the Due Process 

Clause of the U.S. Constitution, and that the taxpayer was not entitled to an 

adjustment to its taxes under the Virginia Department of Taxation’s regulations. 

Thurston v. Commonwealth, Record No. 190099.  Dismissing as moot 

Thurston’s petition for appeal challenging the trial court’s finding that his 

violation of the terms of his conditional release rendered him no longer suitable 

for the privilege. 
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Transparent GMU v. George Mason University, Record No. 181375.  Affirming 

the judgment of the circuit court that the George Mason University Foundation, 

a privately-held corporation established to raise funds for George Mason 

University, is not a public body subject to the Virginia Freedom of Information 

Act. 

Watson-Scott v. Commonwealth, Record No. 190016.  Affirming the decision of 

the Court of Appeals that upheld the defendant’s conviction for second degree 

murder, albeit on different grounds, and finding that the defendant acted with 

implied malice when he intentionally fired multiple shots from a handgun down 

a city street in the middle of the afternoon.   

Wilson v. Commonwealth, Record No. 190512.  Dismissing, for insufficient 

assignment of error, Wilson’s petition for appeal relating to a sexually violent 

predator determination. 

Yoder v. Commonwealth, Record No. 190047.  Affirming the decision of the 

Court of Appeals finding the evidence was sufficient to convict the appellant of 

driving after forfeiture of her license, and holding that there was sufficient 

evidence that appellant had actual notice that her license was revoked because 

the trial court could infer from the circumstantial evidence in the case that Yoder 

was aware that she was driving “without any ‘legal right to do so.’”   

REFUSED 

Boerstler v. Commonwealth, Record No. 181482.  Refusing Boerstler’s petition 

for appeal which alleged insufficient evidence to support the trial court’s finding 

at the annual review hearing that he remains a sexually violent predator. 

Cameron v. Commonwealth, Record No. 190555.  Refusing Cameron’s petition 

for appeal which alleged insufficient evidence to support the trial court’s finding 

that revoked his return to conditional release; and alleging error in the trial 

court’s finding that the Commonwealth had not violated Cameron’s right to be 

free from unlawful restraint, and its finding that Virginia Code §§ 37.2-909 and 

37.2-910 were not unconstitutional as applied to him. 

Combs, v. Commonwealth, Record No. 190125.  Refusing Combs’ petition for 

appeal which alleged that the trial court erred in finding that Combs’ annual 

review hearing should be stayed pursuant to Virginia Code § 37.2-919(B) until 

twelve months after Combs returned to the custody of the Department of 
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Behavioral Health and Developmental Services following his current 

incarceration within the Virginia Department of Corrections. 

Commissioner of Highways v. Hoffland Properties, Inc., Record No. 181605. 

Refusing a petition for appeal alleging that the circuit court erred in an eminent 

domain action by denying the Commissioner of Highways’ motion in limine 

requesting exclusion of expert testimony and awarding certain fees and costs to 

the landowner under Virginia Code § 25.1-245.1. 

Crawford v. Commonwealth, Record No. 190309.  Refusing Crawford’s petition 

for appeal which alleged insufficient evidence to support the trial court’s finding 

at an annual review hearing that he remains a sexually violent predator. 

Dortch v. Commonwealth, Record No. 190482.  Denying Dortch’s motion for 

extension of time to file a supplemental brief and motion for leave to withdraw 

as counsel pursuant to Anders v. California, 386 U.S. 738 (1957), finding that 

Anders v. California does not apply to an appeal from an order in a sexually 

violent predator case.  

Edwards v. Commonwealth, Record No. 190524.  Refusing Edwards’ petition 

for appeal which alleged insufficient evidence to support the trial court’s 

findings at an annual review hearing that he remains a sexually violent predator 

and in need of continued inpatient treatment. 

Gettings v. Commonwealth, Record No. 181481.  Refusing Gettings’ petition for 

appeal which alleged insufficient evidence to support the trial court’s findings 

that Gettings violated his conditional release and that the violation rendered him 

no longer suitable for conditional release. 

Hommel v. Commonwealth, Record No. 190419.  Refusing Hommel’s petition 

for appeal which alleged insufficient evidence to support the trial court’s finding 

at an annual review hearing that Hommel did not meet criteria for conditional 

release. 

Hostetter v. Commonwealth, Record No. 181615.  Refusing Hostetter’s petition 

for appeal which alleged insufficient evidence to support the trial court’s 

findings at an annual review hearing that Hostetter remains a sexually violent 

predator and is not suitable for conditional release. 
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Martin v. Commonwealth, Record No. 190200. Refusing Martin’s petition for 

appeal which alleged insufficient evidence to support the trial court’s finding at 

an annual review hearing that he remains a sexually violent predator. 

Owens v. State Building Code Technical Review Board, Record No. 181158.  

Refusing Owens’ petition for appeal alleging lack of jurisdiction because there 

was no matter of significant precedential value or constitutional question.  The 

appellant had challenged the Court of Appeals’ affirmation of the decision of a 

circuit court with respect to citing a contractor who performed work on Owens’ 

residence.  

Page v. Commonwealth, Record No. 190474.  Refusing Page’s petition for 

appeal which alleged the trial court erred in denying his request for a court-

appointed expert to assist him in the conditional release violation hearing; in 

admitting into evidence the report of the expert designated by the Department of 

Behavioral Health and Developmental Services; and in considering Page’s 

nonsexual behaviors while on conditional release in finding that his violation of 

the conditions of release rendered him no longer suitable to return to conditional 

release. 

Patrick v. Commonwealth, Record No. 190341. Refusing Patrick’s petition for 

petition for appeal alleging the circuit court erred in granting the Commissioner 

of Highways’ demurrer and plea in bar for an inverse condemnation claim in a 

declaratory judgment proceeding without conducting an evidentiary hearing. 

Saunders v. Commonwealth, Record No. 190246.  Refusing Saunders’ petition 

for appeal which alleged the evidence was insufficient to support the trial court’s 

findings that Saunders violated the conditions of his release and that the 

violation rendered him no longer suitable for conditional release; that the trial 

court erred in qualifying the probation officer as an expert and in allowing the 

probation officer to opine that Saunders could no longer be effectively managed 

in the community; and that the trial court erred in failing to consider Saunders’ 

motion to quash the emergency custody order.  

Sensabaugh v. Commonwealth, Record No. 190152.  Refusing Sensabaugh’s 

petition for appeal which alleged insufficient evidence to support the trial 

court’s finding that Sensabaugh’s violation of his conditional release rendered 

him no longer suitable for conditional release. 
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Thompson v. Commonwealth, Record No. 190640.  Refusing Thompson’s 

petition for appeal which alleged insufficient evidence to support the trial 

court’s finding that he did not meet criteria for conditional release. 

Trainum v. Commonwealth, Record No. 181636.  Refusing Trainum’s petition 

for appeal which alleged insufficient evidence to support the trial court’s finding 

at the annual review hearing that he is not suitable for conditional release. 

PENDING 

Akers v. Commonwealth, Record No. 190094.  Pending appeal of the decision of 

the Court of Appeals; at issue is whether a defendant’s due process rights were 

violated when he was transferred into the custody of the Department of 

Corrections prior to a court-ordered hearing on his motion to modify his 

sentence.  

Armstrong v. Commonwealth, Record No. 191393. Pending appeal of the 

appellant’s “habitual drunkard” classification.  

Arthur v. Commonwealth, Record No. 190186. Pending appeal of the decision of 

the Court of Appeals finding that the trial court did not abuse its discretion in its 

sentencing of the appellant for convictions of manufacturing methamphetamine 

and possession of precursors with the intent to manufacture methamphetamine. 

Bono v. Technical Review Board, Record No. 191708.  Pending appeal of the 

decision of the Court of Appeals affirming that the trial court did not err in 

sustaining a demurrer because the appellants were found not to be “aggrieved” 

parties under the Virginia Administrative Process Act.   

Butcher v. Commonwealth, Record No. 181608.  Pending appeal of the decision 

of the Court of Appeals; at issue is whether the defendant violated Virginia’s 

hit-and-run statute after a collision between his vehicle and his ex-girlfriend’s 

car.   

Caldwell v. Commonwealth, Record No. 190541.  Pending appeal of a decision 

of the Court of Appeals affirming the trial court’s conviction of the appellant for 

defrauding an innkeeper.   

Dorsett v. Commonwealth, Record No. 191335.  Pending appeal challenging the 

sufficiency of the evidence to support the trial court’s findings at an annual 
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review hearing that Dorsett remains a sexually violent predator and is not 

suitable for conditional release. 

Evans v. Commonwealth, Record No. 191426.  Pending appeal as to whether  

the trial court erred in finding the evidence at trial sufficient to prove Evans is a 

sexually violent predator, and in permitting certain expert opinion on Evans’ risk 

to reoffend. 

Flanders v. Commonwealth, Record No. 181228.  Pending appeal of the 

decision of the Court of Appeals; at issue is whether a felony hit and run may 

serve as a predicate offense for a felony-homicide conviction, and if so, whether 

the victim’s death in the hit and run was within the res gestae of the hit and run 

so as to serve as an appropriate predicate offense for the appellant’s felony-

homicide conviction. 

Hairston v. Commonwealth, Record No. 190930.  Pending appeal is whether the 

trial court violated Hairston’s Due Process rights where there was insufficient 

evidence to support the trial court’s finding at an annual review hearing that 

Hairston remains a sexually violent predator.  

Harris v. Commonwealth, Record No. 191452.  Pending appeal challenging the 

sufficiency of the evidence to support the trial court’s findings at an annual 

review hearing that Harris remains a sexually violent predator and is not suitable 

for conditional release. 

In re: Wiles, Record No. 190548. Pending petition for writ of actual innocence 

claiming that DNA on a jacket establishes that petitioner was not guilty of the 

second-degree murder of his brother.   

Lambert v. Commonwealth, Record No. 190439.  Pending appeal of the decision 

of the Court of Appeals. At issue is whether Lambert self-administered the drugs 

in his blood system that caused his driving to be impaired at the time he caused a 

collision resulting in the death of the passenger of another vehicle.   

Leonard  v. Commonwealth, Record No. 191516.  Pending appeal as to whether 

the trial court erred in admitting into evidence at an annual review hearing the 

report of the Commonwealth’s expert and the sufficiency of the evidence to 

support the trial court’s finding that Leonard remains a sexually violent predator.   
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McClary v. Commonwealth, Record No. 200168.  Pending on appeal is the 

sufficiency of the evidence to support the trial court’s finding at an annual 

review hearing that McClary is not suitable for conditional release. 

McQuinn v. Commonwealth, Record No. 190266. Pending appeal of the decision 

of the Court of Appeals. At issue is whether the trial court erred in permitting a 

jury to return inconsistent verdicts and whether the Court of Appeals erred in 

upholding the jury verdicts.   

Michael Fernandez, D.D.S., Ltd. v. Commissioner of Highways, Record No. 

191056. Pending appeal of a circuit court final judgment dismissing a 

declaratory judgment proceeding, ruling that the Virginia Relocation Assistance 

Act did not create a private right of action for declaratory judgment. 

Moore v. Commonwealth, Record No. 190856.  Pending appeal of a decision of 

the Court of Appeals; appellant challenges the sufficiency of the evidence in his 

murder case. 

NC Financial Solutions of Utah, LLC v. Commonwealth, Record No. 190840.  

Pending petition for interlocutory appeal challenging the circuit court’s denial of 

a motion to dismiss or, alternatively, to compel arbitration of individual 

damages. 

Perry v. Commonwealth, Record No. 191270.  Pending appeal as to whether the 

trial court erred in finding that the appellant could not argue to the jury facts 

intended to cast doubt on his underlying rape conviction. 

Stephens v. Clarke, Record No. 190510.  Pending appeal of a decision of a 

circuit court denying an evidentiary hearing and dismissing a petition for a writ 

of habeas corpus for an aggravated malicious wounding conviction, where the 

allegations were ineffective assistance of counsel regarding expert witnesses in a 

shaken baby case.   

Tate v. Commonwealth, Record No. 190201. Pending appeal of a decision of the 

Court of Appeals; appellant challenges, among other things, the sufficiency of 

the evidence for his convictions for grand larceny and statutory burglary. 

Townes v. Virginia State Board of Elections, Record No. 190834.  Pending 

appeal challenging the trial court’s order removing two electoral board members 

from office in the City of Hopewell. 
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Wakeman v. Commonwealth, Record No. 181680.  Pending appeal of the 

decision of the Court of Appeals; appellant in a rape case challenges the trial 

court’s qualification of a sexual assault nurse examiner as an expert in sexual 

assault forensic examinations where the witness had not yet been formally 

certified as a sexual assault nurse examiner.   

Weatherholt v. Commonwealth, Record No.190206.  Pending appeal of the 

decision of the Court of Appeals; appellant in a drug distribution case contends 

he was improperly denied assistance of counsel at the trial court level.   

Williams v. Clarke, Record No. 191606.  Petition for writ of habeas corpus 

alleging Petitioner’s right to due process was violated when the Virginia Parole 

Board rescinded his release on parole based on information provided by Virginia 

Department of Corrections.   

Witherspoon v. Commonwealth, Record No. 190918.  Pending  appeal of the 

trial court’s finding that Witherspoon remains a sexually violent predator, and its 

decision to admit into evidence at an annual review hearing the report of the 

Commonwealth’s expert. 

Wooten v. Commonwealth, Record No. 190805.  Pending appeal of the decision 

of the Court of Appeals; at issue is whether the police properly seized an 

unlabeled prescription bottle full of pills that Wooten disclaimed, which led to 

Wooten’s arrest and discovery of heroin and cocaine secreted on his body during 

a search incident to arrest.   

YO (f/k/a Mario Ballard) v. Commonwealth, Record No. 191369. Pending 

appeal of the sufficiency of the evidence to support the trial court’s finding at an 

annual review hearing that YO remains a sexually violent predator. 
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OP. NO. 18-013 

 

VIRGINIA MARINE RESOURCES COMMISSION:  
EXEMPTIONS FROM ROYALTY PAYMENTS  
 

Answers to several questions regarding the interpretation of § 28.2-1206(B) of the Code of 

Virginia, which provides that riparian owners of certain commercial facilities generally are 

exempt from the payment of royalties for the use of state-owned bottomlands. 

 

MR. STEVEN G. BOWMAN 

COMMISSIONER, VIRGINIA MARINE RESOURCES COMMISSION 

 

JANUARY 4, 2019 

 

ISSUES PRESENTED 

 

You ask several questions regarding the interpretation of § 28.2-1206(B) of 

the Code of Virginia, which provides that riparian owners of certain commercial 

facilities generally are exempt from the payment of royalties assessed by the 

Virginia Marine Resources Commission (VMRC) for the use of state-owned 

bottomlands.
1
 Specifically, the exemption in § 28.2-1206(B) applies to                   

“(i) commercial facilities engaged in the business of ship construction or repair, 

(ii) commercial facilities providing services relating to the shipping of domestic 

or foreign cargo, and (iii) commercial facilities engaged in the business of 

selling or servicing watercraft.”
2
  

 

Your questions are as follows:  

 

1) Does the exemption from the payment of royalties in                               

§ 28.2-1206(B) for “commercial facilities providing services 

relating to the shipping of domestic or foreign cargo” apply if an 

entity utilizes its pier or wharf to offload oysters that may be 

shipped to other states or countries?  

                                                           
1 A permit issued by VMRC is required for the use of state-owned bottomlands. Pursuant to           

§ 28.2-1205(E), all such permits “shall be in writing and specify the conditions and terms that the 

Commission determines are appropriate, and royalties unless prohibited under other provisions of 

this chapter [Chapter 12 of Title 28.2]” (emphasis added). 

2 VA. CODE ANN. § 28.2-1206(B) (2016). The exemption, however, does not extend to 

assessments of royalties for the removal of bottom material. See id. at subsections (B) and (C). 
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2) Does the issuance of a watercraft dealer’s license from the 

Department of Game and Inland Fisheries (DGIF) that is attached 

to a specific facility provide sufficient evidence for that facility to 

satisfy the exemption from the payment of royalties in                                   

§ 28.2-1206(B) for “commercial facilities engaged in the business 

of selling or servicing watercraft”?   

 

3) Must a facility be used exclusively for one or more of the 

activities described in § 28.2-1206(B) to qualify its owner for an 

exemption from the payment of royalties? 

 

4) Do the exemptions from the payment of royalties in                                    

§ 28.2-1206(B) for “commercial facilities engaged in the business 

of ship construction or repair,” and those “engaged in the business 

of selling or servicing watercraft,” apply to an entire facility, or 

only the water bottom over which one of those activities occurs? 

For example, if a person has a pier for the offloading of shellfish 

that may be shipped out of state, or if a marina owner has a 

license to sell watercraft at the location, is the entire facility 

exempt from the payment of royalties, or is the exemption applied 

only to the specific portion of the bottomland covered by the 

activity? 

 

 I address each of your questions in turn below. 

 

APPLICABLE LAW AND DISCUSSION 

 

Question One 

 

You first ask whether an entity that utilizes its pier or wharf to offload 

oysters that may be shipped to other states or countries is eligible for exemption 

from the payment of royalties in § 28.2-1206(B) that applies to “commercial 

facilities providing services relating to the shipping of domestic or foreign 

cargo.” Answering this inquiry would require an examination of all relevant 

facts pertaining to a particular facility. The Office of the Attorney General 

traditionally has declined to comment on matters requiring factual 
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determination.
3
 Therefore, I respectfully decline to provide a specific answer to 

this question. 

 

I note, however, that it is within the scope of VMRC’s authority to make 

reasonable determinations, in light of the attendant facts, concerning 1) whether 

an entity’s facility is a “commercial facility,”
4
 and if so, 2) whether a particular 

service provided at the facility “relates to” the shipping of domestic or foreign 

cargo such that the facility’s owner would be exempt from the payment of 

royalties under § 28.2-1206(B).
5
  

 

Question Two 

 

You next ask whether the issuance of a watercraft dealer’s license from the 

Department of Game and Inland Fisheries (DGIF) that is attached to a specific 

facility provides sufficient evidence for the facility to satisfy the exemption in      

§ 28.2-1206(B) for “commercial facilities engaged in the business of selling or 

servicing watercraft.” The Virginia Watercraft Dealer Licensing Act
6
 provides 

that DGIF may issue a watercraft dealer’s license to an eligible person who 

intends to carry out the “permanent business of bartering, trading and selling of 

watercraft . . . in good faith” in a particular building or structure.
7
 Because a 

person may be issued a watercraft dealer’s license, yet fail to “engage[] in the 

business of selling or servicing watercraft,” issuance of a license does not per se 

establish that a person’s facility is a “commercial facility”
8
 and entitled to the 

exemption described. 

 

                                                           
3 See, e.g., 2013 Op. Va. Att’y Gen. 213, 216 & n.19. 

4 VMRC’s Subaqueous Guidelines provide that “[a] structure is considered commercial if it is in 

support of operations that charge for the production, distribution or sale of goods and services.” 

VMRC, Subaqueous Guidelines, at 11, available at http://mrc.virginia.gov/regulations/ 

subaqueous_guidelines.shtm.      

5 See VA. CODE ANN. §§ 28.2-101 (2016), 28.2-103 (2016), 28.2-1212 (2016). 

6 VA. CODE ANN. §§ 29.1-800 to -829 (2015). 

7 VA. CODE ANN. § 29.1-801 (definition of “established place of business”). See also VA. CODE 

ANN. §§ 29.1-808, -809, -819. Supplemental licenses also may be issued if the watercraft dealer has 

more than one place of business: each supplemental license attaches to a particular place of business. 

See § 29.1-812 (providing for the issuance of temporary and supplemental watercraft dealer’s 

licenses). 

8 See supra, note 4 and accompanying text. 
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Accordingly, it is my view that VMRC may accept a watercraft dealer’s 

license as persuasive evidence that a facility is engaged in the business of selling 

watercraft, but it also may require additional proof that such activity is, in fact, 

being conducted at the facility. Whether VMRC is required to investigate any 

particular facility to determine whether it has satisfied the conditions for 

exemption, and the matter of the evidence it deems satisfactory, are outside the 

scope of this opinion.   

 

Question Three 

 

You further ask whether a facility must be used exclusively for one or 

more of the activities described in § 28.2-1206(B) to qualify its owner for an 

exemption from the payment of royalties. While a facility must be deemed 

“commercial” in nature by VMRC for an exemption to apply,
9
 the language of     

§ 28.2-1206(B) does not expressly require that a facility be used exclusively for 

one or more of the purposes described therein (that is, ship construction or 

repair, provision of services relating to the shipping of cargo, or selling or 

servicing watercraft) for its owner to qualify for exemption from the payment of 

royalties. 

 

Question Four 

 

Finally, you ask whether the exemptions from the payment of royalties for 

“commercial facilities engaged in the business of ship construction or repair,” 

and those “engaged in the business of selling or servicing watercraft,” apply to 

an entire facility, or only the water bottom over which one of those activities 

occurs.  The language of the exemptions in § 28.2-1206(B) applies to qualifying 

“commercial facilities,” rather than to activities. Therefore, in my opinion, 

provided a facility is deemed a “commercial facility,” an applicable exemption 

should cover the entire facility, including any parts that are not used for one of 

the purposes described in § 28.2-1206(B).  

 

CONCLUSION 

 

Accordingly, it is my opinion that: 

 

                                                           
9 See supra, note 4 and accompanying text. 
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 1)  It is within the scope of VMRC’s authority to make reasonable 

determinations, in light of the attendant facts, concerning whether 

an entity’s facility is a “commercial facility,” and if so, whether a 

particular service provided at the facility “relates to” the shipping 

of domestic or foreign cargo such that the facility’s owner would 

be exempt from the payment of royalties under § 28.2-1206(B); 

 

2) VMRC may accept a watercraft dealer’s license as persuasive 

evidence that a facility is engaged in the business of selling 

watercraft, but it also may require additional proof that such 

activity is, in fact, being conducted at the facility; 

 

3)  While a facility must be deemed “commercial” in nature by 

VMRC for an exemption to apply, the language of § 28.2-1206(B) 

does not expressly require that a facility be used exclusively for 

one or more of the purposes described therein for its owner to 

qualify for exemption from the payment of royalties; 

 

4) Provided a facility is deemed a “commercial facility” by VMRC, 

an applicable exemption in § 28.2-1206(B) should cover the entire 

facility, including any parts not used for one of the purposes 

described in that subsection. 
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OP. NO. 18-046 
 

U.S. CONSTITUTION; CONSTITUTION OF VIRGINIA; TITLE X: 
SCHOOL PHYSICAL PLANT CONDITIONS 
 

Answers to several questions regarding whether the poor physical condition of public schools 

may violate state or federal law. 

 

THE HONORABLE WILLIAM M. STANLEY 

MEMBER, SENATE OF VIRGINIA 

JANUARY 4, 2019 
 

ISSUES PRESENTED 
 

Following a scholarly presentation, you ask several questions regarding 

whether the poor physical condition of public schools—in particular or “on 

average”—violates the U.S. Constitution, the Virginia Constitution, or any state 

law when such condition prevents students from “getting a true 21st century 

education;”
1
 whether the Brown decisions, the U.S. Constitution, or federal law 

provide a remedy for students attending schools deemed inadequate by the 

Brown decisions; and whether there are legal implications in terms of state and 

federal law regarding inferior facilities for female students as compared with 

facilities for male students. 
 

APPLICABLE LAW AND DISCUSSION 
 

I.   School Physical Plant Conditions so Poor as to Adversely Affect Students’ 

Ability to Learn May Implicate the Federal Constitutional Right to Equal 

Protection under the Law if the Conditions are Tied to a Suspect 

Classification. 
 

A.  As Established in Brown II, the Physical Condition of the School      

Plant may be an Obstacle to the Desegregation of Schools as 

Required by the Equal Protection Clause of the U.S. Constitution.  

 

You ask whether the physical condition of a school plant that is so dire as 

to deprive students of educational opportunities violates the U.S. Constitution, 

and you reference the Brown decisions, in particular Brown II, as providing a 

potential remedy for schools in such poor physical condition as to deny students 

“equal educational opportunities.” 

                                                           
1 For purposes of this opinion, the phrase “getting a true 21st century education,” as used in your 

request, is presumed to mean an education that meets the standards of quality required by Article 

VIII, § 2 of the Virginia Constitution. 
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All school divisions in Virginia are subject to the mandates of the Equal 

Protection Clause of the Fourteenth Amendment.
2
 In the 1954 decision Brown v. 

Board of Education, the U.S. Supreme Court found that racially separate 

educational facilities are “inherently unequal,” even where the facilities’ 

physical conditions  are equal, and held that racial segregation in public schools 

was a denial of “the equal protection of the laws guaranteed by the Fourteenth 

Amendment.”
3
 In so doing, the Court rejected the “separate but equal” doctrine 

articulated earlier in Plessy v. Ferguson
4
 and concluded that it has no place in 

public education.
5
  

 

A year later, in 1955, the Court issued a second ruling—often referred to as 

Brown II—in which it ordered school districts to desegregate “with all deliberate 

speed” and tasked federal district courts with crafting appropriate remedies and 

overseeing implementation of the ruling in Brown.
6
 The Court reasoned that 

federal district courts could best perform this duty “[b]ecause of their proximity 

to local conditions and the possible need for further hearings.”
7
 The Court stated 

that full implementation of its earlier decision “may require [the] solution of 

varied local school problems” and that “[s]chool authorities have the primary 

responsibility for elucidating, assessing, and solving these problems.”
8
 

 

Among the potential obstacles to local implementation noted by the Court 

were “problems related to administration, arising from the physical condition of 

the school plant, the school transportation system, personnel, revision of school 

districts and attendance areas into compact units to achieve a system of 

determining admission to the public schools on a nonracial basis, and revision of 

local laws and regulations which may be necessary in solving the foregoing 

problems.”
9
  

 

                                                           
2 U.S. CONST. amend. XIV, § 1. 

3 Brown v. Bd. of Educ., 347 U.S. 483, 495 (1954). “We come then to the question presented:  

Does segregation of children in public schools solely on the basis of race, even though the physical 

facilities and other ‘tangible’ factors may be equal, deprive the children of the minority group of 

equal educational opportunities? We believe that it does.” Id. at 493.   

4 163 U.S. 537 (1896). 

5 Brown, 347 U.S. at 495. 

6 Brown v. Bd. of Educ. (Brown II), 349 U.S. 294, 299, 301 (1955). 

7 Id. at 299. 

8 Id. 

9 Id. at 300-301 (emphasis added). 
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Thirteen years later, in Green v. County School Board of New Kent County, 

the Supreme Court followed Brown II in ruling that integration must occur in the 

school district’s pupil assignment, “faculty, staff, transportation, extracurricular 

activities, and facilities.”
10

 

 

Race, a “suspect classification” triggering strict constitutional scrutiny 

under U.S. Supreme Court jurisprudence, is the defining factor in Green and 

both Brown decisions. Although you state in your request that Brown II “clearly 

says that the physical condition of a school plant can deny a student equal 

educational opportunities” unrelated to suspect classifications, in fact, Brown II 

is premised on the finding of racial segregation in public schools. In your letter, 

however, you do not assert the poor physical conditions of some schools results 

from racial discrimination.  

 

  B.  Desegregation Orders Issued under Brown II are Enforced by the 

Court and Complaints under Civil Rights Statutes are Investigated by 

the U.S. Department of Education and the Department of Justice.  

 

You ask whether there are legal remedies if desegregation orders issued by 

the courts have not been satisfied, or if desegregation is accomplished but is 

subsequently undermined by failure to maintain the school’s physical plant.  

 

Pro Publica conducted a national survey of school desegregation orders in 

2014.
11

 The survey identified 15 school districts subject to open desegregation 

orders that were generally issued between 1957 and 1970 in Virginia.
12

 In 

addition, the survey identified two voluntary desegregation plans in Virginia—

for Norfolk Public Schools and Waynesboro Public Schools—that were entered 

into in 2012. The U.S. Department of Education also maintains a list of school 

districts nationally that have reported being under open desegregation orders or 

voluntary desegregation plans.
13

  

                                                           
10 Green v. Cty. Sch. Bd. of New Kent Cty., 391 U.S. 430, 435 (1968) (emphasis added). 

11 Yue Qiu and Nikole Hannah-Jones, A National Survey of School Desegregation Orders, 

PROPUBLICA (Dec. 23, 2014), http://projects.propublica.org/graphics/desegregation-orders.   

12 Alexandria City (n/d); Arlington County (1957); Augusta County (1966); Brunswick County 

(1969); Buckingham County (1961); Charlottesville City (1957); Danville City (n/d); Fairfax County 

(1964); Hanover County (1966); Lynchburg City (1962); Newport News City (1957); Powhatan 

County (1963); Roanoke City (1962); Roanoke County (1970); and Suffolk City (n/d). The survey 

did not include data on school districts that have been released from court oversight.   

13 See U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS, Civil Rights Data Collection, 

https://ocrdata.ed.gov/ (last visited Dec. 20, 2018). 



 

 

9 

2019 REPORT OF THE ATTORNEY GENERAL 

 

 

In the 1990s, the U.S. Supreme Court decided two noteworthy cases that 

addressed the criteria required for release from a desegregation order. In Board 

of Education v. Dowell,
14

 the Supreme Court held that “[f]rom the very first, 

federal supervision of local school systems was intended as a temporary 

measure to remedy past discrimination” and that desegregation decrees are “not 

intended to operate in perpetuity.”
15

 In remanding the case, the Supreme Court 

directed the district court to determine whether the school board “had complied 

in good faith with the desegregation decree since it was entered, and whether the 

vestiges of past discrimination had been eliminated to the extent practicable.”
16

 

In Freeman v. Pitts,
17

 the Supreme Court held that “in the course of supervising 

desegregation plans, federal courts have the authority to relinquish supervision 

and control of school districts in incremental stages, before full compliance has 

been achieved in every area of school operations.”
18

   

 

Thus, desegregation orders are subject to enforcement by the courts that 

issued them. A school division in Virginia that is subject to an open 

desegregation order continues to be subject to the court’s oversight until 

released. 

 

 School divisions that have been released from desegregation orders and are 

subsequently found to have reverted to a system of racially segregated school 

facilities may be the subject of a complaint to the Office for Civil Rights of the 

U.S. Department of Education (OCR), or legal action brought by the U.S. 

Department of Justice (DOJ) under relevant provisions of the Civil Rights Act of 

1964 (the “Civil Rights Act”)
19

 or the Equal Educational Opportunities Act of 

1974.
20

 Legal action may also be brought by private parties, to include actions 

brought under § 601 of Title VI of the Civil Rights Act or the Equal Educational 

Opportunities Act of 1974.  

 

                                                           
14 498 U.S. 237 (1991) 

15 Id. at 247-248. 

16 Id. at 249-50.  

17 503 U.S. 467 (1992). 

18 Id. at 490. 

19 In particular, Title IV of the Civil Rights Act of 1964 protects students attending public schools 

from discrimination based on race, color, religion, sex, and national origin. 42 U.S.C. § 2000(c). 

Title VI prohibits discrimination on the basis of race, color or national origin in programs and 

activities receiving federal financial assistance. 42 U.S.C. § 2000(d).   

20 The Equal Education Opportunities Act of 1974 prohibits discrimination on the basis of race, 

color, sex, and national origin. 20 U.S.C. § 1701. 
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II. The Supreme Court of Virginia has Ruled that Education is a Fundamental 

Right under the Virginia Constitution and the State Constitution Requires the 

General Assembly to Determine the Manner of Funding to Provide for an 

Education Program that Meets Prescribed Standards of Quality. 

 

  A. The Virginia Supreme Court Held that Education is a    

Fundamental Right under the Virginia Constitution But Has 

Not Addressed the Question of Whether School Physical Plant 

Conditions so Poor as to Adversely Affect Students’ Ability to 

Learn Violate the Virginia Constitution. 

 

You ask whether the poor condition of a school’s physical plant that 

deprives students of adequate educational opportunities violates the Virginia 

Constitution.  

 

Article VIII, § 1 of the Virginia Constitution states that “[t]he General 

Assembly shall provide for a system of free public elementary and secondary 

schools for all children of school age throughout the Commonwealth, and shall 

seek to ensure that an educational program of high quality is established and 

continually maintained.”
21

 Article VIII, § 2 of the Virginia Constitution 

provides:  

 

Standards of quality for the several school divisions shall be 

determined and prescribed from time to time by the Board of 

Education, subject to revision only by the General Assembly. The 

General Assembly shall determine the manner in which funds are 

to be provided for the cost of maintaining an educational program 

meeting the prescribed standards of quality, and shall provide for 

the apportionment of the cost of such program between the 

Commonwealth and the local units of government comprising 

such school divisions. Each unit of local government shall provide 

its portion of such cost by local taxes or from other available 

funds.
[22]   

 

The Virginia Constitution thus empowers the General Assembly to decide 

the level of funding for schools in order to meet required standards of quality 

and to allocate such funding between the state and its localities. 

                                                           
21 VA. CONST. art. VIII, § 1. 

22 VA. CONST. art. VIII, § 2 (emphasis added). 
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In my view, this funding responsibility is critical to your inquiry as there 

may often be a direct relationship between the level of school funding available 

and the physical condition of the school buildings in which an education is 

obtained, and you state that you have been advised that there is an equally direct 

relationship between the physical condition of school buildings and the quality 

of that education. The Supreme Court of Virginia has addressed only the 

funding factor, and only with respect to disparity in funding levels among school 

divisions. 

 

Specifically, in 1994, the Supreme Court of Virginia decided Scott v. 

Commonwealth,
23

 in which eleven public school students and seven local school 

boards sought a declaratory judgment that the current system of funding public 

elementary and secondary schools violates the Virginia Constitution by denying 

students “an educational opportunity substantially equal to that of children who 

attend public school in wealthier divisions.”
24

 The Supreme Court did not find 

that equal funding of school districts is expressly required by the Virginia 

Constitution, but made clear that education is a fundamental right and that the 

General Assembly has ultimate authority for determining the standards of 

quality and funding an educational program that meets these prescribed 

standards, including the apportionment of costs between the Commonwealth and 

localities.
25

 Significantly, the plaintiffs in Scott did not allege that the                  

manner or level of funding prevented their schools from meeting the 

constitutionally-mandated standards of quality determined and prescribed by the 

General Assembly.
26

 Accordingly, the Court did not address the question of any 

relationship between the adequacy of funding and the quality of education, 

whether related to school physical plant issues or other conditions. 

 

B. The General Assembly has Enacted State Laws that Make Local 

 School Boards Primarily Responsible for Constructing and 

 Renovating  School Buildings in Virginia. 

 

You ask whether the condition of a school’s physical plant that makes it 

impossible for students to “get a true 21st century education” violates any state 

law. Under Article VIII, § 2 of the Virginia Constitution, the General Assembly 

has chosen to enact laws placing primary responsibility for operating, 

                                                           
23 247 Va. 379, 443 S.E.2d 138 (1994). 

24Id. at 381, 443 S.E.2d at 139. 

25 Id. at 386-87, 443 S.E.2d at 142-43 (internal citations omitted).   

26 Id. 
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maintaining, constructing, and renovating public school buildings on localities 

and local school boards.  

 

While the state provides some funding through the standards of quality 

funding formula for the operation and maintenance of school facilities, the 

General Assembly has imposed a duty upon local school boards to directly “care 

for” school buildings and to “provide for the erecting, furnishing, equipping, and 

noninstructional operating of necessary school buildings and appurtenances and 

the maintenance thereof.”
27

 Local responsibility for a school’s physical plant is 

further evidenced by § 22.1-135, which provides that “[n]o public school shall 

be allowed in any building which is not in such condition and provided with 

such conveniences as are required by a due regard for decency and health,”
28

 

and by § 22.1-136 which establishes the duty of the division superintendent to 

close a public school building when it “appears to the division superintendent to 

be unfit for occupancy.”
29

   

 

Additionally, the General Assembly has made the construction and 

improvement of school buildings a local responsibility. The principal 

approaches for funding school capital projects are local revenues, bonds, and 

bank loans. Local revenues are generally derived from various taxes levied by 

local governing bodies, which are under specific statutory mandate to levy 

property tax to provide funds for maintaining an education program that meets 

the prescribed standards of quality.
30

 Revenue amounts appropriated by local 

governing bodies “shall be not less than the cost apportioned to the governing 

body for maintaining an educational program meeting the standards of quality 

for the several school divisions prescribed as provided by law.”
31

 Financing 

options for capital projects include direct local government borrowing, 

borrowing indirectly through the pooled bond or subsidy programs offered by 

the Virginia Public School Authority, and direct loans through the Literary 

Fund. 

 

While state funding for improvement of a school’s physical plant is 

available via direct loans from the Virginia Literary Fund, the General Assembly 

has for many years allocated the use of these funds for purposes other than loans 

                                                           
27 VA. CODE ANN. § 22.1-79(3) (2016). 

28 VA. CODE ANN. § 22.1-135 (2016). 

29 VA. CODE ANN. § 22.1-136 (2016). 

30
 VA. CODE ANN. § 22.1-95 (2016). 

31 VA. CODE ANN. § 22.1-94 (2016). 
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for capital improvements. Article VIII, § 8 of the Virginia Constitution requires 

the General Assembly to set apart the Literary Fund “as a permanent and 

perpetual school fund” and further provides that “so long as the principal of the 

Fund totals as much as eighty million dollars, the General Assembly may set 

aside all or any part of additional moneys received into its principal for public 

school purposes, including the teachers retirement fund.”
32

 Section 22.1-146 sets 

out the purposes for which Literary Fund loans may be used, including the 

construction, altering, or enlarging of school buildings,
33

 while § 22.1-142 

provides that the Literary Fund “shall be invested and managed by the Board of 

Education.”
34

 

 

  The General Assembly did not transfer any monies from the Literary 

Fund to school construction from Fiscal Years 2003–2013.
35

 Consequently, any 

state funding for the capital projects previously approved by the Board has been 

deferred for many years. It was not until the 2018–2020 Biennial Budget, as 

introduced by the Governor and approved by the General Assembly, that the 

Board was finally able to release the Literary Fund loans for two projects that 

were placed on the First Priority Waiting List by the Board nearly ten years 

ago in October 2008.
36

  

 

Increased state funding would provide localities with the opportunity to 

invest greater amounts of capital into constructing, maintaining, and improving 

public school buildings. Because the standards of quality consist of minimum 

instructional program and staffing requirements and are not directly tied to the 

quality of the physical plant, the standards of quality funding formula does not 

take into account the costs of constructing or renovating school buildings, 

although it does provide some funding for the operation and maintenance of 

public schools. Accordingly, the General Assembly has elected to place primary 

responsibility for correcting less than adequate school conditions that may affect 

the quality of students’ education—through renovation or new construction—on 

the localities and local school boards. 

 

                                                           
32 VA. CONST. art. VIII, § 8.  

33 VA. CODE ANN. § 22.1-146 (2016). 

34 VA. CODE ANN. § 22.1-142 (2016). 

35 Uses of the Literary Fund for Public Education, presented to the Senate Finance Committee 

Education Subcommittee on January 23, 2014 Kent C. Dickey, Deputy Superintendent for  by 

Finance and Operations, Virginia Department of Education, at Pages 8-9. 

36 Virginia Board of Education Business Meeting Minutes, March 22, 2018, Volume 89, pages   

23-24. 
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III.   Gender Inequities Related to the Quality of Facilities Provided by Public    

Schools May Constitute Sex Discrimination Prohibited under Title IX of 

the Education Amendments of 1972, which is Enforced by the Department 

of Justice and Department of Education’s Office for Civil Rights. 

 

You state that in many aged schools, the facilities for women, such as 

sports–related and bathroom facilities, are inferior to those for male students. 

You ask whether this disparity violates any state or federal law. 

 

Title IX of the Education Amendments of 1972 (Title IX) prohibits 

discrimination based on sex in all education programs and activities in federally 

funded schools at all levels.
37

 The DOJ and OCR share enforcement authority 

over Title IX.
38

 Specific to your inquiry, bathroom and athletic facilities must be 

provided on a comparable basis for males and females.
39

 

 

In determining whether an institution is providing equal opportunity in 

athletics, including athletic facilities, the U.S. Department of Education’s Title 

IX regulations require the Department to consider, among others, the following 

factors:  (1) whether the selection of sports and levels of competition effectively 

accommodate the interests and abilities of members of both sexes; (2) the 

provision of equipment and supplies; (3) scheduling of games and practice time; 

(4) travel and per diem allowance; (5) opportunity to receive coaching and 

academic tutoring; (6) assignment and compensation of coaches and tutors; 

(7) provision of locker rooms, practice, and competitive facilities; (8) provision 

of medical and training facilities and services; (9) provision of housing and 

dining facilities and services; and (10) publicity.
40

 Thus, significant disparities in 

the quality of the athletic facilities and other facilities, such as bathrooms, that a 

public school provides for male students as compared to that which it provides 

for female students may result in a legal challenge for sex discrimination under 

Title IX, which may be resolved through the OCR complaint and investigation 

process or litigation. 

 

 

 

                                                           
37 20 U.S.C. §§ 1681–1688. 

38 See U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS, TITLE IX RESOURCE GUIDE, 

at 1 n.1 (Apr. 2015), https://www2.ed.gov/about/offices/list/ocr/docs/dcl-title-ix-coordinators-guide-

201504.pdf.   

39 34 C.F.R. § 106.33; 34 C.F.R. § 106.41. 

40 34 C.F.R. § 106.41(c). 
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CONCLUSION 

 

Remedies for inequality in public education, whether arising from poor 

school physical plant conditions or otherwise, are available under the mandates 

of the Equal Protection Clause of the Fourteenth Amendment to the U.S. 

Constitution; the Civil Rights Act of 1964; the Equal Educational Opportunities 

Act of 1974; and Title IX of the Education Amendments of 1972, which 

collectively prohibit discrimination on the basis of race and sex and provide 

recourse for violations through the U.S. Department of Justice and the Office for 

Civil Rights of the Department of Education, in addition to certain private 

causes of action that may be available to aggrieved individuals under those laws. 

Relief under each of these laws, however, requires proof of unequal conditions 

arising from discrimination on the basis of the aggrieved party’s status as a 

member of a protected or suspect class, such as race or sex. 

 

While the Virginia Constitution does establish education as a fundamental 

right, it places the responsibility for determining the funding for maintaining the 

required educational program on the General Assembly. The General Assembly 

has elected to require localities to provide the majority of funding for the 

construction and improvement of the school physical plant.   
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OP. NO. 18-056 

 
COUNTIES, CITIES AND TOWNS:  
PROPERTY ASSESSED CLEAN ENERGY (PACE) LOANS 
 

Localities adopting a loan program for the initial acquisition and installation of clean energy 

improvements may contract with third party administrators or private capital providers to 

service such loans and may, by ordinance, assign to private capital providers the right to 

record and enforce voluntary special assessment liens securing the loans. 

LEO P. ROGERS, ESQUIRE 

LOUDOUN COUNTY ATTORNEY 

FEBRUARY 1, 2019 

ISSUES PRESENTED 

You ask two questions relating to Property Assessed Clean Energy (PACE) 

loans. You first ask whether § 15.2-958.3(B) of the Code requires a locality to 

assume responsibility for billing and collecting PACE loan payments on behalf 

of a private capital provider making the loan, or whether the local PACE 

ordinance may authorize these functions to be handled by the private capital 

provider or a third party administrator. You further ask whether, in the event of 

default, the private capital provider may enforce a voluntary special assessment 

lien on its own behalf, or whether § 15.2-958.3(E)(3) requires that such 

enforcement be taken only by the locality. 

 

BACKGROUND 

 

 You state that Loudoun County is considering the adoption of an ordinance 

to create a PACE loan program under the authority given in § 15.2-958.3. The 

proposed ordinance would i) allow private lending institutions (“private capital 

providers”) to participate in the program by making loans directly to eligible 

property owners; ii) authorize the County to place a voluntary special 

assessment lien to secure each PACE loan; and iii) authorize the County to 

contract with third parties for professional services to administer the loan 

program and collect loan payments. No County funds would be used for the 

program, and all administrative costs would be passed to the borrowers. 
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APPLICABLE LAW AND DISCUSSION 

 

Section 15.2-958.3 authorizes localities, by ordinance, to approve contracts 

providing PACE loans for “the initial acquisition and installation of clean 

energy improvements with free and willing property owners of both existing 

properties and new construction.”
1
 The statute requires that certain provisions be 

included in the ordinance but otherwise gives localities broad discretion in 

drafting such an ordinance.
2
  

 

In construing Virginia law, “[a] principal rule of statutory interpretation is 

that courts will give statutory language its plain meaning.”
3
 Additionally, 

“[r]ules of statutory construction prohibit adding language to or deleting 

language from a statute.”
4
  

 

1. Whether § 15.2-958.3(B) of the Code requires a locality to assume 

responsibility for billing and collecting PACE loan payments on behalf of a 

private capital provider making the loan, or whether the local PACE ordinance 

may authorize these functions to be handled by the private capital provider or a 

third party administrator. 

 

Section 15.2-958.3(C) requires those localities that adopt PACE ordinances 

to “offer private lending institutions the opportunity to participate in local loan 

programs established pursuant to this section.”
5
 Under this unrestricted statutory 

direction, a local ordinance may authorize private capital providers to make 

PACE loans directly to qualifying property owners, secured by a financing 

agreement, and to service and enforce such loans through billing and collection 

activities. In addition, § 15.2-958.3(A)(5) expressly provides that a “locality 

                                                           

 1 VA. CODE ANN. § 15.2-958.3(A) (2018). Notably, § 15.2-958.3 does not refer to clean energy 

improvement loans as PACE loans; however, the Virginia Department of Mines, Minerals and 

Energy frequently uses the term “PACE loans” in its publication entitled Final uniform statewide 

financial underwriting guidelines for clean energy loans made by localities under § 15.2-958.3 of 

the Code of Virginia. 

 2 Section 15.2-958.3 (“Such an ordinance shall include but not be limited to the following . . . .”) 

(emphasis added). 

 3 Davenport v. Little-Bowser, 269 Va. 546, 555, 611 S.E.2d 366, 371 (2005) (citing Jackson v. 

Fidelity & Deposit Co., 269 Va. 303, 313, 608 S.E.2d 901, 904 (2005)). 

 4 Appalachian Power Co. v. State Corp. Comm’n, 284 Va. 695, 706, 733 S.E.2d 250, 256 (2012) 

(citing BBF, Inc. v. Alstom Power, Inc., 274 Va. 326, 331, 645 S.E.2d 467, 469 (2007)). 

5 Section 15.2-958.3(C).  
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may contract with a third party for professional services to administer [the] loan 

program.”
6
 Administration of the loan program by a third party administrator 

may include a myriad of services, as dictated by the local ordinance or agreed 

upon by the local governing body and the third party, such as determining 

whether an applicant qualifies for a PACE loan, working with such applicants to 

secure the loan from the private capital provider, keeping records on behalf of 

the local government, and if so assigned, billing and collection of the loan 

payments. Thus, I am of the opinion that either the private capital provider or the 

“third party” referenced in § 15.2-958.3(A)(5)  may be directed by the local 

ordinance to collect a PACE loan. 

 

2. Whether, in the event of default, the private capital provider may enforce a 

voluntary special assessment lien on its own behalf, or whether                               

§ 15.2-958.3(E)(3) requires that enforcement be taken only by the locality? 

 

 Section 15.2-958.3(D) allows the use of voluntary special assessment liens 

to secure PACE loans.
7
 The statute further provides that a voluntary special 

assessment lien “[m]ay be enforceable by the local government in the same 

manner that a property tax lien against real property may be enforced by the 

local government.”
8
 While the authority to record and enforce a special lien is 

granted to the local government, § 15.2-958.3 does not prohibit a locality from 

adopting an ordinance to allow the assignment of the special assessment lien to 

the private capital provider. Thus, I am of the opinion that a reasonable 

interpretation of the statute would allow the local governing body to assign to 

the private capital provider its right to record and enforce the voluntary special 

assessment lien, subject to such terms, conditions and restrictions the local 

governing body deems appropriate. 

 

CONCLUSION 

 

 Accordingly, it is my opinion that localities are not required to assume 

responsibility for billing and collecting PACE loan payments and may contract 

with third party administrators or private capital providers to service PACE 

                                                           
6 Section 15.2-958.3(A)(5). 

7 Section 15.2-958.3(D). 

8 Section 15.2-958.3(E)(3) (but excluding from the scope of the subsection any voluntary special 

assessment lien on “a residential dwelling with fewer than five dwelling units or a condominium 

project as defined in § 55-79.2”). 
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loans. It is my further opinion that localities may, by ordinance, assign to private 

capital providers the right to record and enforce the voluntary special assessment 

liens securing such PACE loans in the event of default. 
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OP. NO. 18-011 
 
EXPENDITURE OF LOCAL COAL AND GAS ROAD IMPROVEMENT 

SEVERANCE TAX REVENUES 
 
Dickenson County is authorized to appropriate a portion of the revenues derived from local 

coal and gas road improvement severance taxes to fund the repair of a water system or lines 

that are owned and operated by the Town of Clintwood. 

 

STEPHEN W. MULLINS, ESQUIRE 

DICKENSON COUNTY ATTORNEY 

 

FEBRUARY 15, 2019 

ISSUE PRESENTED 

 

You ask whether Dickenson County is authorized to appropriate a portion 

of the revenues derived from local coal and gas road improvement severance 

taxes to the Town of Clintwood, to fund the repair of a water system or lines that 

are owned and operated by the Town.    

 

APPLICABLE LAW AND DISCUSSION 

 

Although the Code of Virginia contains various provisions authorizing 

counties and cities to assess taxes on the severance of coal and gas,
1
 your inquiry 

deals with the severance taxes that are authorized pursuant to §§ 58.1-3741(B) 

and 58.1-3713 of the Code, often referred to as local coal and gas road 

improvement and Virginia Coalfield Economic Development Authority 

severance taxes. These taxes may be assessed by a county or city at a rate of one 

percent of gross receipts for coal,
2
 and up to one percent of gross receipts for 

gas.
3
 The revenue from these taxes must be distributed as provided for under           

§§ 58.1-3713 and 58.1-3713.01.
4
 

                                                           
1 See VA. CODE ANN. §§ 58.1-3712 (2017); 58.1-3713 (2017); 58.1-3713.4 (2017); 58.1-3741(A), 

(B) (2017).  

2 Section 58.1-3741(B).  For coal that is extracted from small mines, however, the rate of the tax 

shall be “three-fourths of one percent” of gross receipts.  Id.; see also § 58.1-3740 (2017) (defining a 

“small mine” as “a mine that sells less than 10,000 tons of coal per month”). 

3 Section 58.1-3713(A). 

4 But see § 58.1-3742 (2017) (establishing a sole exception to the distribution provisions of           

§§ 58.1-3713 and 58.1-3713.01 for Wise County, by providing that 20 percent of the revenue 

collected by Wise County from local coal road improvement severance taxes assessed under                           

§ 58.1-3741(B) shall be distributed to the incorporated towns and city situated within its bounds). 
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For localities that are members of the Virginia Coalfield Economic 

Development Authority, such as Dickenson County, § 58.1-3713 directs that 

three-fourths of the proceeds of these taxes be paid into the locality’s Coal and 

Gas Road Improvement Fund, a special fund designated for road improvement 

projects, and one-fourth of the proceeds be paid into the Virginia Coalfield 

Economic Development Fund.   

 

With respect to the portion of the taxes paid into the locality’s Coal and 

Gas Road Improvement Fund—otherwise known as local coal and gas road 

improvement severance taxes—§ 58.1-3713 provides that a locality that is a 

member of the Virginia Coalfield Economic Development Authority is not 

limited to using these funds solely for road improvement projects. Rather, the 

locality has the option of expending “one-fourth of such revenue” for public 

utility improvements as set out in the statute, including “the construction of new 

water or sewer systems and lines and the repair or enhancement of existing 

water or sewer systems and lines in areas with natural water supplies that are 

insufficient from the standpoint of quality or quantity . . . .”
5
 

 

Further, an “additional one-fourth allocation” from the portion paid into 

the locality’s Coal and Gas Road Improvement Fund may be used to fund such 

water and sewer projects, provided the locality adopts an annual plan 

establishing the priority of funding for the projects as directed under                              

§ 58.1-3713.01.
6
 Such an annual plan may provide funding for “regional water 

or sewer projects,”
7
 which are defined in § 58.1-3713.01 as “projects involving 

two or more public water [or] sewer service providers located in the same or 

neighboring political subdivisions.”
8
    

 

As neighboring political subdivisions with separate public water service 

providers, Dickenson County and the Town of Clintwood may, pursuant to        

§ 58.1-3713.01, approve and agree to a regional project to repair a water system 

or lines that are owned and operated by the Town of Clintwood. Revenues from 

an “additional one-fourth allocation” of severance taxes paid into Dickenson 

County’s Coal and Gas Road Improvement Fund therefore may be used to fund 

                                                           
5 Section 58.1-3713(A).  

6 Id.  

7 Section 58.1-3713.01 (2017) (“In order to promote cost savings and economic development, 

funding may be provided for regional water [or] sewer projects as provided in this section.”). 

8 Id.; see also id. (“Plans shall encourage the development of regional water [or] sewer projects.”).  
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the project, in accordance with an annual plan developed by the County under          

§ 58.1-3713.01.
9
 

 

CONCLUSION 

 

Accordingly, it is my opinion that Dickenson County is authorized to 

appropriate a portion of the revenues derived from local coal and gas road 

improvement severance taxes to fund the repair of a water system or lines that 

are owned and operated by the Town of Clintwood.
10

 Specifically, the County 

may fund such a project through an “additional one-fourth allocation” of these 

severance taxes as permitted in § 58.1-3713. The project must be incorporated 

into an annual plan that is developed by the County in accordance with                     

§ 58.1-3713.01.  

 

                                                           
9 Although your inquiry appears to be focused on the use of these particular severance tax funds, 

for purposes of providing more information I note that coal and gas severance taxes collected under 

§§ 58.1-3741(A) and 58.1-3712, respectively, as well as one-half of the gas severance taxes 

collected by Dickenson County under § 58.1-3713.4, are unrestricted as to use. These unrestricted 

gas and coal severance taxes may be used by Dickenson County for any valid public purpose. This 

would include the appropriation, at the County’s discretion, of “such funds as it desires to any 

incorporated town or towns within the boundaries of the county.” See VA. CODE ANN. § 15.2-1202 

(2018).  

10 Section 58.1-3713(A) provides in relevant part that “revenues designated for water and water 

systems . . . shall be distributed directly to the local public service authority for such purposes 

instead of the local governing body.”  Therefore, any appropriation that is made must be distributed 

in accordance with this provision, as it applies to the specific facts (i.e., public water utility 

organizational structures) in Dickenson County and the Town of Clintwood.  
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OP. NO. 18-044 

MIGRANT LABOR: LEGAL AID SERVICES 

 
Representatives of a legal aid organization may access and provide information about legal 

resources and services to migrant workers living in a migrant labor camp owned or controlled 

by the workers’ employer.  Such representatives do not commit trespass in so doing because 

they enter the property under a bona fide claim of right.  

 

THE HONORABLE DAVID L. DOUGHTY JR.                                                                                              

NORTHAMPTON COUNTY SHERIFF      

 

FEBRUARY 22, 2019                                                                                                          

ISSUES PRESENTED 

 

You ask whether representatives of a legal aid organization not appointed 

or retained as counsel to any individual or group may provide information about 

legal resources and services to migrant workers living in a migrant labor camp 

owned or controlled by the workers’ employer. You also inquire whether any 

such individual would be subject to prosecution for criminal trespass.  

 

APPLICABLE LAW AND DISCUSSION 

 

 A previous official advisory opinion of the Attorney General of Virginia 

(“1979 Opinion”) concluded that legal representatives of migrant workers are 

not trespassing in violation of § 18.2-119 merely by entering a migrant labor 

camp in the performance of their duties.
1
 The opinion uses the term “legal 

representatives” with reference to the Legal Services Corporation established 

under the federal Legal Services Corporation Act (LSCA). The opinion states, in 

part, that “[t]he declared purposes of Congress for the establishment of the Legal 

Services Corporation would be frustrated by denying access of legal 

representatives to migrant workers . . . .”
2
 Among the declared purposes of the 

Legal Services Corporation as described in the LSCA is “to provide high quality 

                                                           
1 1979-1980 Op. Va. Att’y Gen. 391, 392. 

2 Id. at 391. 
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legal assistance to those who would be otherwise unable to afford adequate legal 

counsel.”
3
 The LSCA does not define the term “legal representative.”   

 

The 1979 Opinion also relies upon a 1971 New Jersey Supreme Court 

case, State vs. Shack,
4
 in which a staff attorney employed by a non-profit legal 

aid organization entered private property to communicate with migrant 

farmworkers who were employed and housed by a farmer.
5
 The court held that 

the staff attorney’s conduct was beyond the reach of the state’s trespass statute.
6
 

In so ruling, the court made the following conclusions: 

 

[W]e see no legitimate need for a right in the farmer to deny the 

worker the opportunity for aid available from federal, State, or 

local services, or from recognized charitable groups seeking to 

assist him. Hence representatives of these agencies and 

organizations may enter upon the premises to seek out the worker 

at his living quarters. So, too, the migrant worker must be allowed  

                                                           
3 42 U.S.C. § 2996 (Congressional Findings and Declaration of Purpose in establishing the Legal 

Services Corporation): 

 (1) there is a need to provide equal access to the system of justice in our Nation for 

individuals who seek redress of grievances; (2) there is a need to provide high quality 

legal assistance to those who would be otherwise unable to afford adequate legal 

counsel and to continue the present vital legal services program; (3) providing legal 

assistance to those who face an economic barrier to adequate legal counsel will serve 

best the ends of justice and assist in improving opportunities for low-income persons 

consistent with the purposes of this chapter; (4) for many of our citizens, the 

availability of legal services has reaffirmed faith in our government of laws; (5) to 

preserve its strength, the legal services program must be kept free from the influence 

of or use by it of political pressures; and (6) attorneys providing legal assistance must 

have full freedom to protect the best interests of their clients in keeping with the Code 

of Professional Responsibility, the Canons of Ethics, and the high standards of the 

legal profession.  

See also 42 U.S.C. § 2996b (providing that the Legal Services Corporation is established “for the 

purpose of providing financial support for legal assistance in noncriminal proceedings or matters to 

persons financially unable to afford legal assistance”). 

4  58 N.J. 297, 277 A.2d 369 (1971). 

5 Id. at 300, 277 A.2d at 370. The court stated that a staff attorney accompanied a medical worker 

to the property to do the following: (1) provide legal assistance to an injured migrant worker the 

medical worker was assisting, (2) talk to another migrant worker about a legal problem, and                    

(3) distribute literature to inform migrant workers of assistance available to them under federal 

statutes. There is no indication that the staff attorney had been formally retained as legal counsel.  

6 Id. at 307-08, 277 A.2d at 374-75. 
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to receive visitors there of his own choice, so long as there is no 

behavior hurtful to others [. . . .] 

 

[W]e are mindful of the employer’s interest in his own and in his 

employees’ security. Hence he may reasonably require a visitor to 

identify himself, and also to state his general purpose if the 

migrant worker has not already informed him that the visitor is 

expected. But the employer may not deny the worker his privacy 

or interfere with his opportunity to live with dignity and to enjoy 

associations customary among our citizens. These rights are too 

fundamental to be denied on the basis of an interest in real 

property and too fragile to be left to the unequal bargaining 

strength of the parties [. . . .]  

 

It follows that defendants here invaded no possessory right of the 

farmer-employer. Their conduct was therefore beyond the reach 

of the trespass statute.
[7]

  

 

Both the conclusion and reasoning underpinning the 1979 Opinion were 

sound then and remain sound today. Since the issuance of the 1979 Opinion, the 

legislature has not enacted any relevant laws or amended any applicable statutes 

that would alter the conclusion reached therein. The legislature is presumed to 

have had knowledge of the Attorney General’s opinions and interpretation of 

statutes, and the fact that it does not thereafter enact any laws altering such 

conclusions evinces legislative acquiescence in the Attorney General’s view.
8
 

Additionally, no Virginia courts have issued contrary decisions. 

 

Also, there is no implication in the 1979 Opinion or in the authorities cited 

therein that the term “legal representative” of migrant workers is limited to only 

those individuals formally appointed or retained as legal counsel by an 

individual or group. In fact, the references to the LSCA and Shack suggest that 

the terminology “legal representative” as used in the 1979 Opinion is more 

expansive and also encompasses representatives of legal aid organizations 

seeking to access and assist low income individuals and groups, including 

migrant workers living in a migrant labor camp. The opinion highlights the 

public policy need for migrant workers to have equal access to high quality legal 

                                                           
7 Id. at 307-08, 277 A.2d at 374-75. 

8 See Beck v. Shelton, 267 Va. 482, 492, 593 S.E.2d 195, 200 (2004). 
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assistance. Similarly, Shack highlights the public policy need to afford migrant 

workers an opportunity to access legal aid organizations seeking to provide legal 

assistance to a vulnerable population.  

 

Legal assistance provided by civil legal aid programs includes not only 

legal representation by retained or appointed counsel but also free or low-cost 

access to legal information and advocacy for low-income individuals, including 

migrant workers.
9
 Your request references a civil legal aid program that serves 

the same purpose as LCSA by providing free legal assistance to low-income 

populations in Virginia, including representation of individuals in legal 

proceedings and the provision of legal resources and counseling to migrant 

workers residing in migrant labor camps concerning their legal rights.  

 

For these reasons, it is my opinion that the legal assistance provided by 

such a representative in the situation you describe falls within the intended scope 

of the term “legal representative” as used in the 1979 Opinion, in this situation a 

representative of a legal aid organization seeking to access migrant workers 

living in a migrant labor camp, for purposes of distributing information 

regarding legal resources and services. Therefore, legal aid representatives who 

enter migrant labor camp property for the purposes described in your inquiry do 

so under a bona fide claim of right, and it is well established that one who enters 

another’s property under a bona fide claim of right has not committed a willful 

trespass under § 18.2-119.
10

 That includes such representatives attempting to 

visit workers in locations they in good faith and sincerely, but mistakenly, 

believe are migrant labor camps open to access under law.
11

 

                                                           
9 U.S. DEP’T OF JUSTICE, Civil Legal Aid 101, https://www.justice.gov/atj/civil-legal-aid-101 (last 

visited Feb. 22, 2019) (The Department of Justice has provided guidance and examples of the types 

and forms of legal assistance available through civil legal aid programs. Types of legal assistance 

provided by such legal aid programs include assisting individuals’ in securing access to basic 

necessities (e.g., government benefits, health care, or housing), personal safety and stability, and 

economic security. Forms of legal assistance include providing direct services in the form of legal 

advice or representation, as well as community education efforts to help individuals understand their 

rights and responsibilities and where they may seek legal assistance.)  

10 See Wise v. Commonwealth, 98 Va. 837, 837, 36 S.E. 479, 479 (1900); O’Banion v. 

Commonwealth, 33 Va. App. 47, 55-56, 531 S.E.2d 599, 603 (2000); Reed v. Commonwealth, 6 Va. 

App. 65, 71, 366 S.E.2d 274, 278 (1988). 

11 See Reed, 6 Va. App. at 71, 366 S.E.2d at 278 (“[T]he Virginia criminal trespass statute has 

been uniformly construed to require a willful trespass . . . . [O]ne cannot be convicted of trespass 

when one enters or stays upon the land under a bona fide claim of right. A good faith belief that one 

has a right to be on the premises negates criminal intent . . . . [A] bona fide claim of right is a 

sincere, although perhaps mistaken, good faith belief that one has some legal right to be on the 
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Moreover, in accordance with the 1979 Opinion and authorities cited 

therein, such representatives may communicate freely with migrant workers 

during hours when the migrant workers are at their living quarters in the migrant 

labor camp and not working, and the owner, employer or other persons in 

control of the migrant labor camp may not interfere with or place unreasonable 

restrictions, such as advance notice or similar overly burdensome requirements, 

on those communications.
12

 

 
CONCLUSION 

 

Accordingly it is my opinion that representatives of a legal aid 

organization may access and provide information about legal resources and 

services to migrant workers living in a migrant labor camp owned or controlled 

by the workers’ employer, whether or not formally appointed or retained as 

counsel to any particular individual or group.   

 

It is further my opinion that legal aid representatives who enter migrant 

labor camp property for the purposes described in your inquiry do so under a 

bona fide claim of right, and one who enters another’s property under a bona 

fide claim of right has not committed a willful trespass under § 18.2-119. 

 

 

 

 

 

 

                                                                                                                                  
property. The claim need not be one of title or ownership, but it must rise to the level of 

authorization.”) (citation omitted); see also Wise v. Commonwealth, 98 Va. 837, 837, 36 S.E. 479, 

479 (1900); O’Banion v. Commonwealth, 33 Va. App. 47, 55-56, 531 S.E.2d 599, 603 (2000); see 

generally State v. Shack, 58 N.J. 297, 277 A.2d 369 (1971); 1979-1980 Op. Va. Att’y Gen. 391, 392.  

12 See 1979-1980 Op. Va. Att’y Gen. 391; Shack, 58 N.J. 297, 277 A.2d 369; see also 67 Op. Att’y 

Gen. 64 (Md. 1982). I note also that the federal Migrant and Seasonal Agricultural Worker 

Protection Act requires farm labor contractors, agricultural employers, and agricultural associations 

providing housing for any migrant agricultural worker to also provide to the migrant worker a 

statement of the terms and conditions, if any, of occupancy of their housing. 29 U.S.C. § 1821(c). 
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OP. NO. 18-045 
 
MEDICAL CARE FACILITIES:  
FREESTANDING EMERGENCY FACILITIES 
 
A freestanding emergency facility that is owned and operated by a licensed hospital is not 

required to be separately licensed as a “hospital” unless it falls within one of the classifications 

of “hospital” set forth in regulations promulgated by the State Board of Health.   

 

The establishment of a freestanding emergency facility is not subject to certificate-of-public-

need review unless it qualifies as a “medical care facility” under § 32.1-102.1. 

 

THE HONORABLE GEORGE L. BARKER 

MEMBER, SENATE OF VIRGINIA 

 

MARCH 8, 2019 

ISSUES PRESENTED 

 

You ask whether a freestanding emergency facility
1
 that is owned and 

operated by a licensed hospital is required to be separately licensed as a 

“hospital” by the State Health Commissioner. You also ask whether anyone 

seeking to establish and operate a freestanding emergency facility—whether the 

facility is affiliated with a licensed hospital or is independent
2
—must first obtain 

a certificate of public need (COPN). 

   

APPLICABLE LAW AND DISCUSSION 

 

1.  Licensure 

 

You first inquire whether a freestanding emergency facility that is owned 

and operated by a licensed hospital is required to be separately licensed as a 

“hospital” by the State Health Commissioner. As a threshold matter, Virginia 

law provides that no person shall own or operate a hospital in the 

Commonwealth unless it is licensed by the State Health Commissioner.
3
 

                                                           
1 A freestanding emergency facility—commonly known as a freestanding emergency 

department—is a medical emergency center that is located apart from a hospital. See Freestanding 

Emergency Departments, AM. COLL. OF EMERGENCY PHYSICIANS, http://newsroom.acep.org/2015-

01-09-freestanding-emergency-departments (policy statement) (last updated 2015).    

2 A freestanding emergency facility may be either 1) an off-site or satellite emergency department 

of a hospital, or 2) an independently-owned facility that is not a branch of a hospital. See id. 

3 See VA. CODE ANN. § 32.1-125(A) (2018); 12 VA. ADMIN. CODE § 5-410-40. 

http://newsroom.acep.org/2015-01-09-freestanding-emergency-departments
http://newsroom.acep.org/2015-01-09-freestanding-emergency-departments
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Elaborating upon this requirement, Title 12, § 5-410-60 of the Virginia 

Administrative Code states that “[a] separate license shall be required by 

hospitals maintained on separate premises even though they are operated under 

the same management.”
4
 The relevant question under this regulation is whether 

a freestanding emergency facility that is owned and operated by a licensed 

hospital is itself a “hospital” under applicable law.  

 

Section 32.1-123 of the Code of Virginia defines the term “hospital” to 

mean 
 

 any facility licensed pursuant to this article in which the primary 

function is the provision of diagnosis, of treatment, and of 

medical and nursing services, surgical or nonsurgical, for two or 

more nonrelated individuals, including hospitals known by 

varying nomenclature or designation such as children’s hospitals, 

sanatoriums, sanitariums and general, acute, rehabilitation, 

chronic disease, short-term, long-term, outpatient surgical, and 

inpatient or outpatient maternity hospitals.
[5]   

 

Pursuant to its authority to classify hospitals and provide for the licensure 

of hospitals by classification,
6
 the Board of Health has promulgated regulations 

establishing the classes of hospitals that are subject to licensure. The 

Regulations for the Licensure of Hospitals in Virginia
7
 provide that “[h]ospitals 

to be licensed shall be classified as general hospitals, special hospitals or 

outpatient hospitals defined by 12VAC5-410-10.”
8
 These types of “hospitals” 

are defined in turn as follows: 

 

“General hospital” means institutions as defined by § 32.1-123 of 

the Code of Virginia with an organized medical staff; with 

permanent facilities that include inpatient beds; and with medical 

                                                           
4 12 VA. ADMIN. CODE § 5-410-60(A).  

5 VA. CODE ANN. § 32.1-123 (2018); see also § 32.1-124 (2018) (exempting certain facilities from 

the definition of “hospital”).  

6 Specifically, § 32.1-127(B)(3) of the Code provides that the Board of Health “[m]ay classify 

hospitals . . . by type of specialty or service and may provide for licensing hospitals . . . by bed 

capacity and by type of specialty or service.”   

7 12 VA. ADMIN. CODE § 5-410. 

8 12 VA. ADMIN. CODE § 5-410-50. 
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services, including physician services, dentist services and 

continuous nursing services, to provide diagnosis and treatment 

for patients who have a variety of medical and dental conditions 

that may require various types of care, such as medical, surgical, 

and maternity.   

 

“Special hospital” means institutions as defined by § 32.1-123 of 

the Code of Virginia that provide care for a specialized group of 

patients or limit admissions to provide diagnosis and treatment for 

patients who have specific conditions (e.g., tuberculosis, 

orthopedic, pediatric, maternity). 

 

 “Outpatient hospital” means institutions as defined by § 32.1-123 

of the Code of Virginia that primarily provide facilities for the 

performance of surgical procedures on outpatients. Such patients 

may require treatment in a medical environment exceeding the 

normal capability found in a physician’s office, but do not require 

inpatient hospitalization.
[9] 

 

Pursuant to these regulations, a freestanding emergency facility that is 

owned and operated by a licensed hospital would not be subject to separate 

licensure unless it meets one of the classifications set forth above. Any such 

determination would depend on the facts relating to a particular facility. By 

longstanding tradition, Attorneys General “have declined to render official 

opinions when the request involves determinations of fact rather than questions 

of law.”
10

   

 

                                                           
9 12 VA. ADMIN. CODE § 5-410-10.  

10 2002 Op. Va. Att’y Gen. 321, 326; see also 1996 Op. Va. Att’y Gen. 102, 103. As a practical 

matter, I note that freestanding emergency facilities typically do not admit patients on an inpatient 

basis, as general hospitals do, nor do they target certain populations or provide care only for specific 

conditions, as special hospitals do. Moreover, freestanding emergency facilities generally do not 

provide facilities for surgery as outpatient hospitals do, as patients requiring surgery are transferred 

to a general hospital for treatment. See AM. COLL. OF EMERGENCY PHYSICIANS EMERGENCY MED. 

PRACTICE COMM., Freestanding Emergency Departments and Urgent Care Centers, AM. COLL. OF 

EMERGENCY PHYSICIANS (Aug. 2015), https://www.acep.org/globalassets/uploads/uploaded-

files/acep/clinical-and-practice-management/resources/administration/fsed-and-ucs_info-

paper_final_110215.pdf; Freestanding Emergency Departments, AM. COLL. OF EMERGENCY 

PHYSICIANS, http://newsroom.acep.org/2015-01-09-freestanding-emergency-departments (last 

updated 2015).    
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2.  Certificate of Public Need (COPN) 

 

You also ask whether anyone seeking to establish and operate a 

freestanding emergency facility—whether the facility is affiliated with a 

licensed hospital or is completely independent—must first obtain a certificate of 

public need (COPN). Virginia law states that “[n]o person shall commence any 

project without first obtaining a certificate [of public need] issued by the 

Commissioner.”
11

 A “project” is defined, in pertinent part, to mean the 

“[e]stablishment of a medical care facility.”
12

 A “medical care facility” is 

defined in § 32.1-102.1 of the Code of Virginia as  

 

any institution, place, building or agency, whether or not licensed 

or required to be licensed by the Board or the Department of 

Behavioral Health and Developmental Services, whether operated 

for profit or nonprofit and whether privately owned or privately 

operated or owned or operated by a local governmental unit, (i) by 

or in which health services are furnished, conducted, operated or 

offered for the prevention, diagnosis or treatment of human 

disease, pain, injury, deformity or physical condition, whether 

medical or surgical, of two or more nonrelated persons who are 

injured or physically sick or have mental illness, or for the care of 

two or more nonrelated persons requiring or receiving medical, 

surgical or nursing attention or services as acute, chronic, 

convalescent, aged, physically disabled or crippled or (ii) which is 

the recipient of reimbursements from third-party health insurance 

programs or prepaid medical service plans.
[13] 

 

While this definition of “medical care facility” is broad, the statute goes on to 

limit the types of medical care facilities that are subject to COPN review to the 

following:  general hospitals, sanitariums, nursing homes, certain intermediate 

care facilities, extended care facilities, mental hospitals, facilities for individuals 

with developmental disabilities, psychiatric hospitals and intermediate care 

facilities for the treatment and rehabilitation of individuals with substance abuse, 

                                                           
11 VA. CODE ANN. § 32.1-102.3(A) (2018). 

12 VA. CODE ANN. § 32.1-102.1. While the statute establishes other types of circumstances that 

qualify as “projects” requiring COPN review, I assume, for purposes of this opinion, that your 

request is limited to the provision describing the establishment of a medical care facility.  

13 Id. 
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specialized centers developed for the provision of outpatient surgery or other 

specialty services,
14

 rehabilitation hospitals, and any facility licensed as a 

hospital.
15

 Accordingly, unless an entity seeks to establish a freestanding 

emergency facility that qualifies as one of these types of medical care facilities, 

the proposed establishment is not a “project” that is subject to COPN review.
16

 

This, however, is also a factual inquiry that would depend on the nature of the 

specific facility in question.
17

   

 

CONCLUSION 

 

Accordingly, it is my opinion that a freestanding emergency facility that is 

owned and operated by a licensed hospital is not required to be separately 

licensed as a “hospital” unless it falls within one of the classifications of 

“hospital” set forth in the Regulations for the Licensure of Hospitals in Virginia. 

Additionally, the establishment of a freestanding emergency facility—regardless 

of whether it is affiliated with a licensed hospital or independent—is not subject 

to COPN review unless the freestanding emergency facility qualifies as one of 

the several types of “medical care facilities” set forth in § 32.1-102.1. 

 

                                                           
14 Specifically, these include “[s]pecialized centers or clinics or that portion of a physician’s office 

developed for the provision of outpatient or ambulatory surgery, cardiac catheterization, computed 

tomographic (CT) scanning, stereotactic radiosurgery, lithotripsy, magnetic resonance imaging 

(MRI), magnetic source imaging (MSI), positron emission tomographic (PET) scanning, radiation 

therapy, stereotactic radiotherapy, proton beam therapy, nuclear medicine imaging, except for the 

purpose of nuclear cardiac imaging, or such other specialty services as may be designated by the 

Board [of Health] by regulation.” Id. 

15 Id. 

16 During the 2018 legislative session, House Bill 1402 sought to specifically include as a type of 

“medical care facility” subject to COPN review “[a]ny facility that has common ownership with an 

affiliated licensed hospital located within 35 miles of the facility and that includes, as part of the 

facility, a dedicated emergency department as defined in 42 C.F.R. § 489.24(b) that is subject to the 

requirements of the federal Emergency Medical Treatment and Labor Act (42 U.S.C. § 1395dd).” 

See H.B. 1402, 2018 Reg. Sess. (Va. 2018). The bill, however, was not successful.  During the 2019 

legislative session, there were three bills under consideration by the General Assembly that sought to 

include such facilities as a type of “medical care facility”; however, none proceeded past their 

respective committees. See H.B. 1680, H.B. 2288, S.B. 1125 (Va. 2019). 

17 See supra, note 10 and accompanying text. 
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OP. NO. 19-010 

HIGHWAYS: RENAMING BY COMMONWEALTH TRANSPORTATION

BOARD 

The Commonwealth Transportation Board may change the name of those portions of 

Jefferson Davis Highway located in Arlington County, provided the Arlington County Board 

of Supervisors adopts a resolution requesting such renaming. 

THE HONORABLE MARK H. LEVINE 

MEMBER, VIRGINIA HOUSE OF DELEGATES 

MARCH 21, 2019 

ISSUE PRESENTED 

You ask whether the Commonwealth Transportation Board has the power 

to rename those portions of Jefferson Davis Highway located in Arlington 

County. 

BACKGROUND 

You relate that Route 1 was designated a primary road in the state highway 

system in 1918 and was named “Jefferson Davis Highway” by the General 

Assembly in 1922. You believe that § 33.2-213 of the Code of Virginia gives the 

Commonwealth Transportation Board authority to rename those portions of 

“Jefferson Davis Highway” located in Arlington County if the Board of 

Supervisors adopts a resolution requesting such a change.   

APPLICABLE LAW AND DISCUSSION 

On January 31, 1918, the Virginia General Assembly established the state 

highway system and designated Route 1 as a primary road therein.
1
 On March 

17, 1922, the Virginia General Assembly named Route 1 “the Jefferson Davis 

Highway”: 

1 1918 Va. Acts ch. 10. This portion of Jefferson Davis Highway you reference as being in 

Arlington County currently is classified by the Virginia Department of Transportation as a primary 

highway. Additionally, State Route 110 is designated on some maps as Jefferson Davis Highway and 

is also a primary highway. See VA. DEP’T OF TRANSPORTATION, ROUTE INDEX at 1, 13 (rev. 

7/1/2013), available at http://www.virginiadot.org /info/resources/route-index-07012003.pdf.  
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Be it enacted by the general assembly of Virginia, [t]hat primary 

road number one of the State highway system, as established by 

an act approved January thirty-first, nineteen hundred and 

eighteen, is hereby designated, and shall hereafter be known as, 

the Jefferson Davis highway, in honor of the only president of the 

Confederates [sic] States of America.
[2]

Localities are authorized by statute to name streets, roads, and alleys in 

their jurisdiction,
3
 and “[s]uch names shall take precedence over any other 

designation” except for names of primary highways made by the 

Commonwealth Transportation Board (CTB) or the General Assembly.
4
 The 

CTB, established under § 33.2-200, is vested with the authority to “give suitable 

names to state highways, bridges, interchanges, and other transportation 

facilities and change the names of any highways, bridges, interchanges, or other 

transportation facilities forming a part of the systems of state highways.”
5
 

Except in the case of private naming rights, the CTB is not to name a 

transportation facility unless it receives a request from the governing body of the 

locality in which a portion of the facility is located.
6
   

With regard to the portion of Jefferson Davis Highway in question, the 

essential question is whether § 33.2-213 gives the CTB power to rename a 

primary highway originally named by the General Assembly. Section 33.2-213 

currently references the renaming of transportation facilities “previously named 

by . . . the General Assembly” only in the case of renaming a facility by a 

private entity and, in such event, requires that the new name incorporate the 

previous name given by the General Assembly.
7
 No similar restriction or other 

limitation is placed on the CTB in renaming state transportation facilities 

2 1922 Va. Acts ch. 286. 

3 VA. CODE ANN. § 15.2-2019 (2018). 

4 See id.; VA. CODE ANN. § 33.2-213 (2014). 

5 VA. CODE ANN. § 33.2-213.  

6 Id. A private entity paying the Virginia Department of Transportation an annual naming rights 

fee, as established by the Commonwealth Transportation Board, may request the naming of a state 

transportation facility, in which case no resolution of the governing body is required. See id.  

7 Id.  
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originally named by the General Assembly at the request of the locality in which 

a portion of the facility is located.
8
   

 

This was not always the case. For many years prior to 2012, state law 

expressly excluded from CTB’s renaming authority “such highways, bridges, or 

interchanges as have been or may hereafter be named by the General 

Assembly.”
9
 In 2012, however, the General Assembly deleted this language 

from the statute, as reflected in the following excerpt from the Acts of 

Assembly:  

 

The Commonwealth Transportation Board shall be vested with 

the following powers and shall have the following duties: 

 

[. . . .] 

 

Naming highways, bridges, and interchanges, and other 

transportation facilities. To give suitable names to state 

highways, bridges, and interchanges, and other transportation 

facilities, and change the names of any highways, 

bridges, or interchanges, or other transportation facilities forming 

a part of the systems of state highways, except such highways, 

bridges, or interchanges as have been or may hereafter be named 

by the General Assembly [. . . .]
[10]  

 

The deletion of this language in 2012 demonstrates a clear legislative 

intent to empower the CTB to rename transportation facilities that were 

originally named by the General Assembly.
11

  

 

 

 

 

                                                           
8 See id.  

9 See VA. CODE ANN. § 33.1-12(4) (2011) (current version, as amended, at § 33.2-213). 

10 2012 Va. Acts ch. 729; see also 2012 Va. Acts. ch. 733 (containing identical amendments). 

11 See W. Lewinsville Heights Citizens Ass’n v. Bd. of Supvrs., 270 Va. 259, 265, 618 S.E.2d 311, 

314 (2005) (“[T]here is a presumption that the General Assembly, in amending a statute, intended to 

effect a substantive change in the law.”). 
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CONCLUSION 

 

Accordingly, it is my opinion that the Commonwealth Transportation 

Board may change the name of those portions of Jefferson Davis Highway 

located in Arlington County, provided that its Board of Supervisors adopts a 

resolution requesting the renaming.  
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OP. NO. 19-001 

MULTIDISCIPLINARY CHILD SEXUAL ABUSE RESPONSE TEAMS: 
REQUIRED PARTICIPANTS AT REVIEW MEETINGS 
 
A Commonwealth’s Attorney must permit a representative of the local child protective 

services unit to participate in review meetings of the jurisdiction’s multidisciplinary child 

sexual abuse response team.  

 

STEPHEN V. DURBIN, ESQUIRE   

FLOYD COUNTY ATTORNEY 

 

MARCH 29, 2019 

ISSUE PRESENTED 

 

You ask whether a Commonwealth’s Attorney must permit a 

representative of the local child protective services unit to participate in review 

meetings of the jurisdiction’s multidisciplinary child sexual abuse response team 

pursuant to § 15.2-1627.5 of the Code of Virginia. 

 

APPLICABLE LAW AND DISCUSSION 

 

Section 15.2-1627.5 of the Code of Virginia governs the creation and 

function of multidisciplinary child sexual abuse response teams in the 

Commonwealth. The statute provides as follows: 

 

A. The attorney for the Commonwealth in each jurisdiction in the 

Commonwealth shall establish a multidisciplinary child sexual 

abuse response team, which may be an existing multidisciplinary 

team. The multidisciplinary team shall conduct regular reviews of 

new and ongoing reports of felony sex offenses in the jurisdiction 

involving a child and the investigations thereof and, at the request 

of any member of the team, may conduct reviews of any other 

reports of child abuse and neglect or sex offenses in the 

jurisdiction involving a child and the investigations thereof. The 

multidisciplinary team shall meet frequently enough to ensure that 

no new or ongoing reports go more than 60 days without being 

reviewed by the team. 
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B. The following individuals, or their designees, shall participate in 

review meetings of the multidisciplinary team: the attorney for 

the Commonwealth; law-enforcement officials responsible for the 

investigation of sex offenses involving a child in the jurisdiction; 

a representative of the local child protective services unit; a 

representative of a child advocacy center serving the jurisdiction, 

if one exists; and a representative of an Internet Crimes Against 

Children task force affiliate agency serving the jurisdiction, if one 

exists. In addition, the attorney for the Commonwealth may invite 

other individuals, or their designees, including the school 

superintendent of the jurisdiction; a representative of any sexual 

assault crisis center serving the jurisdiction, if one exists; the 

director of the victim/witness program serving the jurisdiction, if 

one exists; and a health professional knowledgeable in the 

treatment and provision of services to children who have been 

sexually abused.
[1]

 

 

Pursuant to the first sentence of subsection B, certain individuals, 

including a representative of the local child protective services unit, “shall 

participate in review meetings of the multidisciplinary team.”
2
 It is well 

established that “[w]hen the word ‘shall’ appears in a statute it is generally used 

in an imperative or mandatory sense.”
3
 Moreover, use of the word “shall” in 

connection with an action that is essential to a statutory objective denotes the 

action is mandatory, and no discretion is permitted in its exercise.
4
 

 

 As indicated by the context of the statute, the participation of the 

individuals listed in the first sentence of subsection B—including a 

representative of the local child protective services unit—is essential to the 

                                                           
1 VA. CODE ANN. § 15.2-1627.5 (2018). 

2 Emphasis added.   

3 See, e.g., Schmidt v. City of Richmond, 206 Va. 211, 218, 142 S.E.2d 573, 578 (1965).  

4 See e.g., Mears v. Dexter, 86 Va. 828, 830-31, 11 S.E. 538, 539 (1890); Brunty v. Smith, 22 Va. 

App. 191, 194-95, 468 S.E.2d 161, 163 (1996). The use of the word “shall” in the first sentence of 

subsection B stands in contrast to the General Assembly’s use of the word “may” in the second 

sentence of subsection B, which lists the individuals that a Commonwealth’s Attorney “may invite” 

to review meetings. See Bd. of Supvrs. v. Weems, 194 Va. 10, 15, 72 S.E.2d 378, 381 (1952) (citing 

Masters v. Hart, 189 Va. 969, 979, 55 S.E.2d 205, 210 (1949)) (observing that the ordinary meaning 

of the term “may” indicates “permission and not compulsion”).   



 

 

39 

2019 REPORT OF THE ATTORNEY GENERAL 

 

 

operation of a multidisciplinary child sexual abuse response team.
5
 Without the 

participation of each of these individuals, a team could not carry out its statutory 

mandate to coordinate local interagency response to child sexual abuse. It is 

therefore my opinion that, pursuant to § 15.2-1627.5, a Commonwealth’s 

Attorney must permit a representative of the local child protective services unit 

to participate in review meetings of the jurisdiction’s multidisciplinary child 

sexual abuse response team. 

 

CONCLUSION 

 

 Accordingly, it is my opinion that § 15.2-1627.5 of the Code of Virginia 

requires a Commonwealth’s Attorney to permit a representative of the local 

child protective services unit to participate in review meetings of the 

jurisdiction’s multidisciplinary child sexual abuse response team.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
5 See § 15.2-1627.5(A). In addition, the General Assembly’s statement in enacting § 15.2-1627.5 

supports the conclusion that the participation of these individuals is essential. At the time the statute 

was enacted, the General Assembly added a statement directing the Department of Criminal Justice 

Services to “disseminate sample guidelines for protocols, procedures, and memoranda of 

understanding . . . that may be implemented by [multidisciplinary child sexual abuse response] 

teams.” 2014 Va. Acts ch. 780, cl. 3.  See also VA. DEP’T OF CRIMINAL JUSTICE SERVICES, Child 

Abuse Multidisciplinary Teams and Child Advocacy Centers, https://www.dcjs.virginia. 

gov/juvenile-services/programs/childrens-justice-act (providing sample documents as directed by 

the General Assembly, including a sample signature page for written protocols that includes a 

signature line for, among other individuals, the local social services director). 
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OP. NO. 16-045 

 

IMMIGRATION LAW / LOCAL LAW-ENFORCEMENT AGENCIES 
 

Local law enforcement officers may not arrest individuals for civil violations of immigration 

law absent express federal authorization or direction.  

 

Virginia statutes do not preclude the implementation of agreements entered into between local 

law-enforcement agencies and federal authorities pursuant to 8 U.S.C. § 1357(g). 

 

THE HONORABLE SCOTT SUROVELL 

MEMBER, SENATE OF VIRGINIA 

 

THE HONORABLE ALFONSO LOPEZ 

MEMBER, HOUSE OF DELEGATES 

 

APRIL 12, 2019 

ISSUES PRESENTED 

 

 You reference an official advisory opinion issued by former Attorney 

General Robert McDonnell on October 15, 2007 (“2007 Opinion”), which 

advised that local law-enforcement officers in Virginia should refrain from 

making arrests for civil violations of federal immigration law “outside of the 

scope of an agreement with federal authorities” because “federal appellate courts 

[were] ambiguous regarding a state’s authority to arrest individuals for civil 

violations of federal immigration law.”
1
 You also reference an official advisory 

opinion issued by former Attorney General Kenneth Cuccinelli on July 30, 2010 

(“2010 Opinion”), which states that there had been no change in the law since 

the 2007 Opinion and concludes that local law-enforcement officers in Virginia 

should continue to refrain from making arrests for civil violations of federal 

immigration law, absent an agreement with federal authorities.
2
 You ask 

whether there have been any subsequent federal court decisions that may impact 

this advice from Attorneys General McDonnell and Cuccinelli. 

  

 You next ask whether any conflict of laws exist that prohibit the full 

implementation of § 287(g) agreements in Virginia. Specifically, you ask 

                                                           
1 2007 Op. Va. Att’y Gen. 108, 114.    

2 2010 Op. Va. Att’y Gen. 151, 152. 
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whether a judge is prohibited from releasing individuals on bail under Virginia 

Code § 19.2-120.1 in jurisdictions where such agreements exist. You further ask 

whether localities that have entered into § 287(g) agreements are at a greater risk 

of violating an individual’s civil rights and have greater exposure to civil 

litigation. Finally, you ask generally what liabilities and risks localities face by 

enforcing federal civil immigration law under § 287(g) agreements. 

 

APPLICABLE LAW AND DISCUSSION 

 

I.   Federal Statutory Background 

 

 In accordance with the federal government’s broad authority over 

immigration, Congress has enacted a comprehensive system of statutes 

addressing most matters relating to immigration, including provisions governing 

the enforcement of immigration law.
3
 Among these statutes are provisions 

establishing “limited circumstances in which state officers may perform the 

functions of an immigration officer.”
4
 Specifically, § 287(g) of the Immigration 

and Nationality Act provides that the United States Attorney General may 

delegate certain immigration enforcement functions to officers or employees of 

a State, or a political subdivision of a State, by entering into voluntary, formal 

agreements that authorize specially-trained law enforcement officers to perform 

the functions of a federal immigration officer.
5
 Under these agreements, 

commonly known as “§ 287(g) agreements,” a state or local officer or employee 

is authorized to carry out the functions of a federal immigration officer “in 

relation to the investigation, apprehension, or detention of aliens in the United 

States . . .[,] at the expense of the [agreeing] State or political subdivision and to 

the extent consistent with State and local law.”
6
  

                                                           
3 See, e.g., Arizona v. United States, 567 U.S. 387, 395 (2012). 

4 Arizona, 567 U.S. at 408 (citing, among other statutes, 8 U.S.C. § 1357(g)(1), § 1103(a)(10)); see 

also Santos v. Frederick Cty. Bd. of Comm’rs, 725 F.3d 451, 463-64 (4th Cir. 2013), cert. denied, 

134 S. Ct. 1541 (2014) (citing same federal statutes). 

5 8 U.S.C. § 1357(g); see generally MICHAEL JOHN GARCIA & KATE M. MANUEL, CONG. 

RESEARCH SERV., AUTHORITY OF STATE AND LOCAL POLICE TO ENFORCE FEDERAL IMMIGRATION 

LAW, at 4 & n.18 (2012) (explaining that while the United States Code vests power over these 

agreements in the Attorney General, the Attorney General has delegated this power to the Secretary 

of Homeland Security, who oversees U.S. Immigration and Customs Enforcement (ICE)).   

6 8 U.S.C. § 1357(g)(1); see also Arizona, 567 U.S. at 408-09 (describing agreements between the 

federal government and state and local governments under 8 U.S.C. § 1357(g)).     
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II.  Local law enforcement officers do not have sufficient authority to arrest 

individuals for civil immigration violations in the absence of express federal 

authorization.   

 

 Your first question is whether any federal court decisions alter the 

conclusion in the 2007 and 2010 Opinions that local law-enforcement officers in 

Virginia should refrain from arresting individuals for civil immigration 

violations outside the scope of an agreement with federal authorities.
7
 Since 

then, both the United States Supreme Court and the United States Court of 

Appeals for the Fourth Circuit have issued opinions establishing that local law 

enforcement officers may not arrest individuals for civil immigration violations 

in the absence of express federal authorization.
8
   

 

 In 2012, the United States Supreme Court decided Arizona v. United 

States,
9
 in which it ruled that an Arizona law giving state law enforcement 

officers the unilateral authority to arrest individuals without a warrant on the 

basis of suspected civil immigration violations was preempted by federal law.
10

 

The Court stated that immigration policy remains the sole domain of the federal 

government, and that “federal law specifies [only] limited circumstances in 

which state officers may perform the functions of an immigration officer.”
11

 

Although state and local officers may “‘cooperate with the Attorney General in 

the identification, apprehension, detention, or removal of aliens not lawfully 

present in the United States[,]’ . . . . no coherent understanding of the term 

[“cooperate”] would incorporate the unilateral decision of state officers to arrest 

an alien for being removable absent any request, approval, or other instruction 

from the Federal Government.”
12

 Since the U.S. Supreme Court’s ruling in 

Arizona, it is clear that state and local law enforcement officers have no 

                                                           
7 Importantly, these Opinions also cite the lack of clear state authorization as another reason to 

refrain from arresting individuals for civil violations of federal immigration law, in at least certain 

instances. See 2010 Op. Va. Att’y Gen. 151, 152; 2007 Op. Va. Att’y Gen. 108, 112-14.   

8 A critical distinction must be made between criminal and civil violations of immigration law. See 

Santos, 725 F.3d at 464 (describing the distinction between criminal and civil immigration violations 

with respect to enforcement). The focus of your request is on civil violations of federal immigration 

laws.  

9 567 U.S. 387 (2012). 

10 Arizona, 567 U.S. at 407-10.  

11 Id.at 408. 

12 Id.at 410.  



 

 

43 

2019 REPORT OF THE ATTORNEY GENERAL 

 

 

authority to arrest for civil immigration violations in the absence of express 

federal authorization.   

 

 In 2013, the Fourth Circuit applied the U.S. Supreme Court’s holding in 

Arizona in the case of Santos v. Frederick County Board of Supervisors.
13

 In 

Santos, the court addressed a § 1983
14

 complaint against the Frederick County 

(Maryland) Board of Commissioners, the Frederick County Sheriff, and two 

deputy sheriffs.
15

 Santos alleged that her Fourth Amendment rights were 

violated when she was arrested on an outstanding civil warrant for removal 

issued by the Department of Immigration and Customs Enforcement (ICE).
16

 

After initially engaging in a voluntary encounter with Santos, the deputies 

prevented Santos from ending the encounter and instructed her to remain seated 

while they waited for confirmation from ICE that an outstanding ICE warrant 

for “immediate deportation” was still active.
17

  After confirming that the warrant 

was active, the deputies arrested Santos and transported her to a Maryland 

detention center.
18

 Although the Frederick County Sheriff’s Office had entered 

into a § 287(g) agreement with ICE, the deputies who arrested Santos had not 

been “trained or authorized to participate in immigration enforcement.”
19

 

 

 The Fourth Circuit agreed with Santos that her Fourth Amendment rights 

had been violated because the deputies had seized her without express 

authorization or direction from ICE.
20

 The court based its holding on the rule set 

forth in Arizona that local law enforcement officers “may not detain or arrest an 

individual solely based on known or suspected civil violations of federal 

immigration law” “absent express direction or authorization by federal statute or 

federal officials.”
21

    

 

                                                           
13 725 F.3d 451 (4th Cir. 2013), cert. denied, 134 S. Ct. 1541 (2014). 

14 42 U.S.C. § 1983 (providing a remedy where any person, acting under color of law, deprives 

another of the rights, privileges, or immunities secured by the Constitution and laws). 

15 Santos, 725 F.3d at 456.  

16 Id. at 456-57.   

17 Id. at 458, 461-62.   

18 Id. at 458. 

19 Id. at 457. 

20 Id. at 468. 

21 Id. at 465. 
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 Accordingly, it is my view that the Arizona and Santos cases support the 

conclusions reached in the 2007 and 2010 Opinions that local law enforcement 

officers may not arrest individuals for civil immigration violations without 

express federal authorization or direction. 

 

III.  Section 287(g) agreements do not categorically prohibit the release of 

individuals on bond under Virginia Code § 19.2-120.1 or conflict with other 

state or local laws. 

 

 You next ask whether any conflicting state or local laws exist that would 

preclude the implementation of a § 287(g) agreement. I am unaware of any such 

conflicts of laws. Section 1357(g) specifically requires that participants in a       

§ 287(g) agreement should act “consistent[ly] with State and local law.”
22

   

 

 Additionally, § 19.2-120.1 of the Code of Virginia does not categorically 

prohibit a judge from releasing individuals on bond in localities where § 287(g) 

agreements are in place. In fact, judges are not parties to § 287(g) agreements.
23

 

However, § 19.2-120.1 creates a rebuttable presumption against bail if the 

arrestee (i) has been identified by ICE as being illegally present in the United 

States, and (ii) is charged with violation of certain state criminal laws. Thus, a 

judge has the discretion to determine that the presumption has been rebutted and 

grant bail.   

 

 Moreover, ICE detainers are not bars to release from custody.
24

  I have 

previously advised that “an ICE detainer is merely a request,” which “does not 

create for a law enforcement agency either an obligation or legal authority to 

maintain custody of a prisoner who is otherwise eligible for immediate release 

from local or state custody.”
25

   

 

 

 

                                                           
22 8 U.S.C. § 1357(g)(1) (2006).  

23 See 8 U.S.C. § 1357(g) (§ 287(g) agreements are entered between the Attorney General and a 

state or any political subdivision of a state). 

24 See 2015 Op. Va. Att’y Gen. 1 (analyzing whether ICE detainers are bars to release from state 

custody and collecting authorities).  

25 Id. at 11. 
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IV. Remaining inquiries involve questions of policy and fact and by long-

standing tradition, cannot be addressed. 

 

 You ask additional questions regarding risks and liabilities that could arise 

out of the enforcement of federal immigration laws under § 287(g) agreements, 

including the risk of violating individuals’ civil rights resulting in greater 

exposure to civil litigation.
26

 The answer to these questions is dependent on 

policy decisions and specific factual scenarios. By long-standing tradition, 

Attorneys General have declined to render opinions when the request does not 

involve a question of law
27

 or would require additional facts.
28

 

 

CONCLUSION 

 

 For the foregoing reasons, it is my opinion that state and local law 

enforcement officers may not arrest individuals for civil violations of 

immigration law absent express federal authorization or direction. It is also my 

opinion that Virginia statutes do not preclude the implementation of § 287(g) 

agreements. 

 

 

 

 

 

 

 

 

 

                                                           
26 There is a voluminous body of law addressing constitutional and tort claims arising out of 

detaining and arresting individuals for civil violations of immigration law. 

27 2009 Op. Va. Att’y Gen. 138, 141.  

28 2010 Op. Va. Att’y Gen. 56, 58. 
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OP. NO. 18-050 

IMMIGRATION LAW / LOCAL LAW-ENFORCEMENT AGENCIES 
 
 The issuance of an I-247A Immigration Detainer, accompanied by an I-200 Warrant for 

Arrest of Alien, by the federal Department of Immigration and Customs Enforcement does not 

obligate or authorize a local law-enforcement agency to detain or arrest individuals for civil 

violations of immigration laws, unless the local agency has entered into an agreement with 

federal authorities pursuant to 8 U.S.C. § 1357(g), authorizing and directing such action. 

 

THE HONORABLE SCOTT A. SUROVELL 

MEMBER, SENATE OF VIRGINIA 

APRIL 12, 2019 

 

ISSUE PRESENTED 

 

 You have asked that I update my opinion dated January 5, 2015, to the 

Honorable Ken Stolle (“2015 Opinion”),
1
 which addressed the issuance of I-247 

immigration detainers by U.S. Immigration and Customs Enforcement (ICE) to 

request that local and regional law enforcement agencies detain otherwise 

releasable prisoners. Specifically, you note that ICE now issues an I-200 

Warrant for Arrest of Alien
2
 along with an I-247A Immigration Detainer,

3
 and 

you ask whether the addition of this warrant requires that the detainer be 

honored any differently. 
 

BACKGROUND 

 

  The 2015 Opinion concludes that “an ICE detainer is merely a request”
4
 

and “does not create for a law enforcement agency either an obligation or legal 

                                                           
1 2015 Op. Va. Att’y Gen. 3. 

2 The United States Department of Homeland Security publishes Form I-200 entitled, “Warrant for 

Arrest of Alien.” U.S. DEP’T OF HOMELAND SEC., FORM I-200, WARRANT FOR ARREST OF ALIEN 

(Rev. 09/16), available at https://www.ice.gov/sites/default/files/documents/Document/2017/I-

200_SAMPLE.PDF.  

3 The United States Department of Homeland Security publishes Form I-247A entitled, 

“Immigration Detainer – Notice of Action.” U.S. DEP’T OF HOMELAND SEC., FORM I-247A, 

IMMIGRATION DETAINER – NOTICE OF ACTION (3/17), available at https://www.ice.gov 

/sites/default/files/documents/Document/2017/I-247A.pdf. 

4 2015 Op. Va. Att’y Gen. 3, 3. 

https://www.ice.gov/sites/default/files/documents/Document/2017/I-200_SAMPLE.PDF
https://www.ice.gov/sites/default/files/documents/Document/2017/I-200_SAMPLE.PDF
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authority to maintain custody of a prisoner who is otherwise eligible for 

immediate release from local or state custody.”
5
    

 

 In 2017, ICE instituted a policy requiring that each I-247A Immigration 

Detainer issued by the agency to a federal, state, local, or tribal law enforcement 

agency (LEA) be accompanied by either a Form I-200 Warrant for Arrest of 

Alien or a Form I-205 Warrant of Removal/Deportation.
6
 You are concerned 

that local LEAs, including sheriffs operating local jails, may have 

misunderstood the I-200 Warrant as creating an obligation to detain individuals 

after they are eligible for release because “ICE calls [the document] a 

‘warrant.’”  

 

APPLICABLE LAW AND DISCUSSION 

 

 Given the complex intersection of federal, state, and local authority in the 

enforcement of immigration law, Virginia’s Attorneys General have been called 

on to offer guidance on a number of occasions.
7
 In particular, former Attorney 

General Robert F. McDonnell published an opinion in 2007 advising that absent 

an agreement with federal authorities, localities should refrain from arresting 

individuals for civil violations of federal immigration laws.
8
 This advice was 

restated in a 2010 opinion issued by Attorney General Kenneth Cuccinelli
9
 and 

most recently, was found to be in accordance with current law in my 2019 

opinion to you and Delegate Alfonso Lopez.
10

   

                                                           
5 Id. 

6 U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT, POLICY NUMBER 10074.2, ISSUANCE OF 

IMMIGRATION DETAINERS BY ICE IMMIGRATION OFFICERS ¶¶ 2.4, 5.2 (eff. April 2, 2017), available 

at https://www.ice.gov/sites/default/files/documents/Document/2017/10074-2.pdf [hereinafter ICE 

POLICY NUMBER 10074.2]. The policy defines “detainer” as “[a] notice that ICE issues to a federal, 

state, local, or tribal LEA to inform the LEA that ICE intends to assume custody of a removable 

alien in the LEA’s custody.” Id. ¶ 3.1. All such detainers must include a Form I-200 Warrant for 

Arrest of Alien or a Form I-205 Warrant of Removal/Deportation, signed by an authorized ICE 

immigration officer. Id at ¶¶ 2.4, 5.2.   

7 See, e.g., 2019 Op. Va. Att’y Gen. 40; 2015 Op. Va. Att’y Gen. 3; 2010 Op. Va. Att’y Gen. 151; 

2007 Op. Va. Att’y Gen. 108.  

8  2007 Op. Va. Att’y Gen. 108, 109, 112-14. Attorney General McDonnell based his advice on 

the ambiguity of federal law, as well as state law restrictions placed on certain local law enforcement 

officers in civil matters.  

9 2010 Op. Va. Att’y Gen. 151, 152. 

10 2019 Op. Va. Att’y Gen. 40. 
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 More specific to your inquiry is the 2015 Opinion that concludes that an     

I-247 Immigration Detainer is a mere request to LEAs to detain a prisoner who 

is otherwise eligible for release.
11

 This opinion is based on the plain language of 

8 C.F.R. § 287.7 and relevant federal appellate decisions.
12

 In fact, the United 

States Court of Appeals for the Fourth Circuit describes a Form I-247 

Immigration Detainer as “a mechanism by which federal immigration authorities 

may request that another law enforcement agency temporarily detain an alien ‘in 

order to permit assumption of custody’” by ICE.
13

   

 

  Effective April 2, 2017, ICE published a new policy with a goal of 

“ensur[ing] ICE’s LEA partners may honor detainers.”
14

 This policy, also 

referred to as a directive, requires that ICE issue an I-200 Warrant for Arrest of 

Alien or I-205 Warrant of Removal/Deportation along with an I-247A 

Immigration Detainer.
15

 The United States Attorney General is authorized to 

issue a warrant to arrest and detain an alien “pending a decision on whether the 

alien is to be removed from the United States”
16

 or to take into custody an alien 

who has already been adjudicated removable.
17

 An I-200 Warrant for Arrest of 

                                                           
11 2015 Op. Va. Att’y Gen. 3, 4.   

12 Id. at 4-5 (citing Galaraza v. Szalczyk, 745 F.3d 634, 635 (3d Cir. 2014) (“8 C.F.R. § 287.7 does 

not compel state or local [LEAs] to detain suspected aliens subject to removal pending release to 

immigration officials. Section 287.7 merely authorizes the issuance of detainers as requests to 

[LEAs].”); Ortega v. U.S. Immigration & Customs Enforcement, 737 F.3d 435, 438 (6th Cir. 2013) 

(noting that federal immigration officials issue detainers to local LEAs “asking the institution to 

keep custody of the prisoner for the [federal immigration] agency or to let the agency know when the 

prisoner is about to be released”); Liranzo v. United States, 690 F.3d 78, 82 (2d Cir. 2012) (noting 

that “ICE issued an immigration detainer to [jail] officials requesting that they release Liranzo only 

into ICE’s custody so that he could be removed from the United States”); United States v. A.F.S., 

377 F.3d 27, 35 (1st Cir. 2004) (finding that an ICE detainer is not “an order of custody;” it is a 

“request that another law enforcement agency notify the INS [Immigration and Naturalization 

Service] before releasing an alien from detention”); Giddings v. Chandler, 979 F.2d 1104, 1105 n.3 

(5th Cir. 1992) (describing the procedure under § 287.7 as “an informal [one] in which the INS 

informs prison officials that a person is subject to deportation and requests that officials give the INS 

notice of the person’s death, impending release, or transfer to another institution”)). 

13 United States v. Uribe-Rios, 558 F.3d 347, 350 n.1 (4th Cir. 2009) (emphasis added). 

14 ICE POLICY NUMBER 10074.2, supra note 6, ¶ 2.   

15 Id. ¶¶ 2.4, 5.2. 

16 8 U.S.C. § 1226(a).  

17 8 U.S.C. § 1226(c). 
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Alien is an administrative warrant, rather than a judicial one, and it is issued for 

civil, rather than criminal, immigration violations.
18

   

 

 An I-247A Immigration Detainer and the accompanying I-200 Warrant for 

Arrest of Alien state that there is probable cause to believe that the alien is 

removable from the United States, and the I-247A Detainer requests that the 

alien be maintained in the LEA’s custody.
19

 Although ICE maintains that 

attachment of the warrants “is not legally required [to detain an alien],”
20

 ICE 

explains that it instituted the 2017 policy after a judicial ruling that “detention 

pursuant to an ICE detainer constitutes a warrantless arrest and that section 

287(a)(2) of the INA [Immigration and Nationality Act] only authorizes a 

warrantless arrest if there is reason to believe the alien will escape before an 

arrest warrant can be secured.”
21

 Thus, by attaching the I-200 to the I-247A 

Detainer, ICE is attempting to remove local LEA concerns regarding whether 

probable cause exists to detain or arrest an individual for a civil violation of 

federal immigration law.   

 

 Notably, this change in ICE policy was not accompanied by a change in 

federal immigration law or regulations. By its own terms, the policy “provides 

only internal ICE guidance, which may be modified, rescinded, or superseded at 

any time without notice. It is not intended to, does not, and may not be relied 

upon to create or diminish any rights, substantive or procedural, enforceable at 

law or equity by any party in any criminal, civil, or administrative matter.”
22

 It is 

this policy that has given rise to your questions concerning the legal effect of the 

I-200 Warrant for Arrest of Alien. 

 

 

 

                                                           
18 See Ochoa v. Campbell, 266 F. Supp. 3d 1237, 1243, 1247 (E.D. Wash. 2017), vacated in part 

on other grounds, appeal dismissed as moot on other grounds by 716 Fed. App’x 741 (9th Cir. 

2018).  

19 ICE immigration officers are required to “establish probable cause to believe that the subject is 

an alien who is removable from the United States” before issuing an I-247A detainer to a law 

enforcement agency. See ICE POLICY NUMBER 10074.2, supra note 6, ¶ 2.4. An I-247A detainer is 

only issued to a state or local LEA when the alien has been taken into custody by the LEA. See id. 

¶ 2.3. 

20 Id. ¶ 2.4 n.2.   

21 Id. (citing Moreno v. Napolitano, 213 F. Supp. 3d 999 (N.D. Ill. 2016)). 

22 Id. ¶ 9.  
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I.  Does the attachment of an I-200 Warrant for Arrest of Alien obligate an LEA 

to honor an I-247A Immigration Detainer?   

 

 By its own terms, the I-200 Warrant for Arrest of Alien cannot be executed 

by local law enforcement officers whose LEAs have not entered into an 

agreement with the United States Attorney General pursuant to                                  

8 U.S.C. § 1357(g). Commonly known as “§ 287(g) agreements,” these 

agreements empower state and local law enforcement officers to carry out the 

functions of a federal immigration officer relating to the investigation, 

apprehension or detention of aliens, to the extent consistent with state and local 

law.
23

 In performing such a function under a § 287(g) agreement, a local law 

enforcement officer is “subject to the direction and supervision of the [U.S.] 

Attorney General”
24

 and is deemed “to be acting under color of Federal 

authority for purposes of determining . . . liability[] and immunity from suit.”
25

 

Additionally, the state or local law enforcement officer must have received 

adequate training for the enforcement of relevant federal immigration law.
26

          

 

Pursuant to federal regulation, the I-200 Warrant for Arrest of Alien is 

directed only to “[a]ny immigration officer authorized pursuant to sections 236 

and 287 of the Immigration and Nationality Act and part 287 of title 8, Code of 

Federal Regulations, to serve warrants of arrest for immigration violations.”
27

 

Because the I-247A Immigration Detainer is a mere request and the I-200 

Warrant for Arrest of Alien may be executed only by specified immigration 

officers, I am of the opinion that an I-247A Immigration Detainer accompanied 

by the I-200 Warrant for Arrest of Alien does not impose on local LEAs an 

obligation to detain or arrest individuals for civil violations of immigration law, 

                                                           
23 8 U.S.C. § 1357(g)(1).  

24 8 U.S.C. § 1357(g)(3). 

25 8 U.S.C. § 1357(g)(8). 

26 8 U.S.C. § 1357(g)(2) (providing that a 287(g) agreement shall require that the “officer or                            

employee . . . performing a function under the agreement shall have knowledge of, and adhere to, 

Federal law relating to the function, and shall contain a written certification that the officers or 

employees performing the function under the agreement have received adequate training regarding 

the enforcement of relevant Federal immigration laws”). 

27
 U.S. DEP’T OF HOMELAND SEC., FORM I-200, WARRANT FOR ARREST OF ALIEN (Rev. 09/16), 

available at https://www.ice.gov/sites/default/files/documents/Document/2017/I-200_SAMPLE. 

PDF; see 8 C.F.R. § 287.8(c)(1) (providing that “[o]nly designated immigration officers are 

authorized to make an arrest”); see in accord Ochoa v. Campbell, 266 F. Supp. 3d 1237, 1255-56 

(E.D. Wash. 2017) (jail staff not authorized or qualified to execute administrative warrant).  
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unless the LEA has been authorized and directed to enforce civil immigration 

law pursuant to a § 287(g) agreement.  

 

II. Do the I-247A Immigration Detainer and the I-200 Warrant for Arrest of 

Alien provide a local LEA that has not entered into a § 287(g) agreement with 

authority to detain or arrest an alien for a civil violation of immigration law? 

 

Federal courts throughout the nation, including the United States Fourth 

Circuit Court of Appeals in Santos v. Frederick County Board of 

Commissioners, have found that state and local LEAs cannot detain or arrest an 

individual for a civil violation of immigration laws unless acting under color of 

federal law by virtue of a § 287(g) agreement or other federal authorization.
28

 

This is largely because law enforcement officers acting under color of state law 

do not have probable cause to detain or arrest an alien for civil immigration 

violations.
29

 While it is sometimes argued that local LEAs may voluntarily 

                                                           
28 See Santos v. Frederick Cty. Bd. of Comm’rs, 725 F.3d 451, 465 (4th Cir. 2013) (“[A]bsent 

express direction or authorization by federal statute or federal officials, state and local law 

enforcement officers may not detain or arrest an individual solely based on known or suspected civil 

violations of federal immigration law”); Melendres v. Arpaio, 695 F.3d 990, 1001 (9th Cir. 2012) (in 

the absence of authority pursuant to an agreement under § 1357(g), the sheriff “must enforce only 

immigration-related laws that are criminal in nature”); C.F.C. v. Miami-Dade Cty., 349 F. Supp. 3d 

1236, 1261-62 (S.D. Fla. 2018) (agreeing with Santos that “‘absent express direction or 

authorization by federal statute or federal officials, state and local law enforcement officers may not 

detain or arrest an individual solely based on’” civil violations of federal immigration law); Abriq v. 

Hall, 295 F. Supp. 3d 874, 880-81 (M.D. Tenn. 2018) (standing alone, detainers do not provide the 

necessary direction and supervision needed to “seize” an alien for known or suspected civil 

immigration violations); Lopez–Aguilar v. Marion Cty. Sheriff’s Dep’t, 296 F. Supp. 3d 959, 977-78 

(S.D. Ind. 2017) (state officers may only effect constitutionally reasonable seizures for civil 

immigration violations when acting under color of federal law, meaning that the state officer has 

been directed, supervised, trained, certified, and authorized by the federal government); Ochoa, 266 

F. Supp. 3d  at 1255-56 (finding that ICE’s administrative warrant “cannot be seen as a request, 

direction, authorization, or other instruction from DHS” to a local agency). 

29 See Creedle v. Miami-Dade Cty., 349 F. Supp. 3d 1276, 1306-07 (S.D. Fla. 2018) (immigration 

detainer does not justify seizure of an individual by local law enforcement officers acting under 

color of state law); Abriq, 295 F. Supp. 3d at 880 (officers acting under color of state law lack 

probable cause to conduct constitutionally reasonable seizures of aliens known or suspected to have 

committed civil violations of immigration law); Lopez-Aguilar, 296 F. Supp. 3d at 974-975 (local 

law enforcement agencies holding an individual pursuant to a detainer—and without separate 

probable cause that the person has committed a crime—gives rise to a Fourth Amendment claim); 

Ochoa, 266 F. Supp. 3d at 1258-59 (“[L]ocal law enforcement officials violate the Fourth 

Amendment when they temporarily detain individuals for immigration violations without probable 

cause.”); People ex rel. Wells v. DeMarco, 88 N.Y.S.3d 518, 536 (N.Y. App. Div. 2018) ( (detention 

of aliens, who would otherwise be released from prison, pursuant to ICE detainers and 

administrative warrants is unlawful).   

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028703304&pubNum=0000506&originatingDoc=I172f4080031511e9aec5b23c3317c9c0&refType=RP&fi=co_pp_sp_506_1001&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.CustomDigest)#co_pp_sp_506_1001
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provide “operational support” under 8 U.S.C. § 1357(g)(10) absent a § 287(g) 

agreement, the majority of federal courts ruling on this issue have concluded 

that § 1357(g)(10) would not empower a local law enforcement officer to arrest 

an individual for a civil violation of federal immigration law without the 

approval, request, or direction of the federal government.
30

  

 

CONCLUSION 

 

 It is my opinion that the conclusion reached in the 2015 Opinion remains 

valid. The issuance of an I-247A Immigration Detainer, whether or not 

accompanied by an I-200 Warrant for Arrest of Alien, does not obligate or 

authorize local LEAs to detain or arrest individuals for civil violations of 

immigration laws, unless the LEA has entered into a § 287(g) agreement with 

federal authorities authorizing and directing such action. 

                                                           
30 See Abriq, 295 F. Supp. 3d at 880 (detention based solely on ICE detainer exceeds the limits of 

local cooperation under federal law); Lopez-Aguilar, 296 F. Supp. 3d at 973 (holding that “federal 

permission for state-federal cooperation in immigration enforcement does not embrace detention of a 

person based solely on either a removal order or an ICE detainer . . . [because] [s]uch detention 

exceeds the ‘limited circumstances’ in which state officers may enforce federal immigration law”); 

Lunn v. Commonwealth, 78 N.E.3d 1143, 1159 (Mass. 2017) (finding that state officers were not 

authorized to arrest individuals for civil immigrations violations under § 1357(g)(10) because “it is 

not reasonable to interpret § 1357(g)(10) as affirmatively granting authority to all State and local 

officers to make arrests that are not otherwise authorized by State law”); DeMarco, 88 N.Y.S.3d at 

535-36 (holding that the detention of prisoners who would otherwise be released pursuant to ICE 

detainers and administrative warrants is not permitted as a cooperative act under the Immigration 

and Nationality Act if enforcement of civil immigration violations is not authorized by state law).  
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OP. NO. 18-068 

LOCAL ELECTIONS:  

PETITION FOR REFERENDUM TO CHANGE DATE  
 

The validity of a petition for referendum to change the date of election of local officials from 

the general election in May to the general election in November must be decided by the court 

or authority reviewing the petition. 

 

THE HONORABLE KELLY K. CONVIRS-FOWLER 

MEMBER, HOUSE OF DELEGATES 

 

MAY 17, 2019 

ISSUE PRESENTED 

 

 You ask whether a petition for a referendum to change municipal election 

dates is legally sufficient if it does not designate an election cycle as described 

in § 24.2-222.1(B).   

 

BACKGROUND 

 

 You relate that a petition has been filed with the Clerk of the Chesapeake 

Circuit Court pursuant to § 24.2-684.1, seeking a referendum to be held 

November 5, 2019, on the question of whether to move the mayoral, city 

council, and school board elections from the May general elections to the 

November general elections. You enclose a copy of an unsigned page of the 

petition, which states the question as follows: “Shall the Chesapeake City Code 

be amended to require Mayoral, City Council and School Board Elections to 

take place on the first Tuesday in November, a date which is also known as the 

November general election date?”
1
 You ask whether the language of this 

question is legally sufficient in light of § 24.2-222.1(B), which directs that the 

language of the ultimate ballot question must include an election cycle as 

                                                           
1 I note the petition states that the November general election is held on the first Tuesday in 

November; however, § 24.2-101 of the Code of Virginia defines the November general election as 

occurring “on the Tuesday after the first Monday in November.” I also note the petition states that 

the question involves an amendment to the Chesapeake City Code, whereas the ballot question 

mandated by state law concerns only whether the City shall change the election date. These 

components of the petition, however, are not under consideration here. 



 

 

54 

2019 REPORT OF THE ATTORNEY GENERAL 

 

 

designated in the petition (e.g., an election cycle based on odd-numbered or 

even-numbered years).  

 

APPLICABLE LAW AND DISCUSSION 

 

 State law requires that city or town elections of mayors and council 

members be held in May.
2
 Such elections may be moved from the May to 

November general election date by either local ordinance or referendum.
3
 

Section 24.2-222.1(B) sets forth a mechanism for filing a petition for a 

referendum to require a city or town to change the election dates for the council, 

and where applicable, the election dates for the mayor and school board, from 

May to November.
4
 Following a successful petition, the statute provides that the 

question to be placed on the ballot must identify an election cycle “in even-

numbered or odd-numbered years or as otherwise designated in the petition.”
5
 

 

 As you relate, the referendum question as stated on the petition filed with 

the Clerk does not designate an election cycle. Whether this omission invalidates 

the petition is a question for “the court or authority” reviewing the petition.
6
 

Section 24.2-684.1(9) provides that “[i]f the court or authority finds that the 

filed petitions are valid and sufficient under law, it shall proceed, as provided by 

law, to order or call for the referendum election. If the court or authority finds 

                                                           
2 VA. CODE ANN. § 24.2-222 (2016). The statute provides, in relevant part, that “[e]xcept as 

provided in § 24.2-222.1, and notwithstanding any other provision of law, general or special: (i) any 

election of mayor or councilmen of a city or town whose charter provides for such elections at two-

year or four-year intervals shall take place at the May general election of an even-numbered year and 

(ii) any election of mayor or councilmen of a city or town whose charter provides for such elections 

at one-year or three-year intervals shall take place at the general election in May of the years 

designated by charter.”  

3 VA. CODE ANN. § 24.2-222.1(A)-(B) (2016).  

4 VA. CODE ANN. § 24.2-222.1(B); see also VA. CODE ANN. § 24.2-684 (2016); -684.1 (2016) 

(setting forth the procedures for filing such petitions). 

5 Specifically, the statute provides that the form of the ballot question shall be as follows: “Shall 

the (city or town) change the election date of the mayor (if so provided by charter) and members of 

council from the May general election to the November general election (in even-numbered or odd-

numbered years or as otherwise designated in the petition)?” VA. CODE ANN. § 24.2-222.1(B). 

Further, “[i]f members of the school board in the city or town are elected by the voters, the ballot 

question also shall state that the change in election date applies to the election of school board 

members.” Id.  

6 VA. CODE ANN. § 24.2-684.1(9) (2016); see also 1992 Op. Va. Att’y Gen. 113, 116 (“[T]he 

ultimate decision about the adequacy and propriety of such a [referendum] petition rests with the 

circuit court to which it is submitted . . . .”); VA. CODE ANN. § 24.2-222.1(B) (requiring that a 

petition for referendum to change election dates must be filed with the circuit court). 
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that the filed petitions are invalid for any cause, the petitions and the signatures 

on them shall be invalid for all purposes.”
7
 

  

 Attorneys General historically have declined to render advisory opinions 

when the request “requires the interpretation of a matter reserved to another 

entity . . . .”
8
 Because the final determination of the validity of the referendum 

petition lies with the court, I decline to render an opinion on whether the petition 

is invalid. 

 

CONCLUSION 

 

 Section 24.2-684.1(9) provides that the validity of a referendum petition 

must be decided by the court or authority reviewing the petition. Therefore, 

based on established policy, I decline to render an opinion on the validity of the 

referendum petition at issue. 

                                                           
7 VA. CODE ANN. § 24.2-684.1(9). The Virginia State Board of Elections has promulgated 

regulations regarding the form and sufficiency of referenda petitions. These regulations provide that 

“a petition . . . should not be rendered invalid if it contains an error or omission not material to its 

proper processing.” 1 VA. ADMIN. CODE § 20-60-20(A). The regulations also provide a list of 

omissions deemed material.  Id. at subsection B. 

8 E.g., 2009 Op. Va. Att’y Gen. 138, 141, and citations therein. 
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OP. NO. 18-065 

LOCAL SALES TAX REVENUES:  
AMOUNTS ERRONEOUSLY FORWARDED TO LOCALITY  
 
The Virginia Tax Commissioner and Department of Taxation lack authority to assess interest 

on local sales tax revenues erroneously distributed to a locality by the Commonwealth. Such 

revenues are repaid to the Commonwealth by the locality, without interest. 

 

THE HONORABLE DOUGLAS WALDRON  

COMMISSIONER OF THE REVENUE, CITY OF MANASSAS 

 

JUNE 21, 2019 

ISSUE PRESENTED 

 

 You ask whether the Commonwealth of Virginia, through its Department 

of Taxation, has the authority to require a locality to pay interest on local sales 

tax revenues erroneously forwarded to the locality by the Commonwealth, when 

repaid by the locality upon notification of the error.   

 

BACKGROUND 

 

 You relate that for some time a retail business located in Prince William 

County collected and remitted to the Virginia Tax Commissioner the applicable 

state and local retail sales tax. Both Prince William County and the City of 

Manassas impose a local retail sales tax of one percent, as authorized by             

§ 58.1-605 of the Code of Virginia.  

 

You further report that the business used the wrong Federal Information 

Processing Standards (FIPS) code when remitting sales tax revenues to the Tax 

Commissioner. This error resulted in the Commonwealth crediting and paying 

the one percent local share of the retail sales tax to the City of Manassas, rather 

than to Prince William County where the sales were made.  

 

Upon discovery of the error, the Commonwealth made deductions from 

sales tax revenues otherwise payable to the City of Manassas from the 

Commonwealth to recoup the misdirected payments caused by the business’s 

error. The Department of Taxation maintains that under § 58.1-1833, the City 

must pay interest on these payments; however, you question whether this statute 
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authorizes or requires the assessment of interest on the retail sales tax 

erroneously distributed to the City. 

 

APPLICABLE LAW AND DISCUSSION 

 

 Section 58.1-603 imposes a general state tax on retail sales within the 

Commonwealth.
1
 Pursuant to § 58.1-605, cities and counties also may impose a 

retail sales tax, at a rate of one percent, subject to the same rules and regulations 

applicable to the general state sales tax.
2
 The local retail sales tax is 

“administered and collected by the Tax Commissioner in the same manner and 

subject to the same penalties as provided for the state sales tax.”
3
 The local sales 

tax revenues collected by the Tax Commissioner are paid into the state treasury 

and credited to the city or county in which the sales were made, that is, the 

“location of each place of business of every dealer paying the tax to the 

Commonwealth.”
4
 The Comptroller of Virginia then distributes the local sales 

tax funds on a monthly basis to the city or county entitled to them.
5
 

 

Section 58.1-605(F) speaks directly to the issue of incorrect distributions 

of local sales tax revenues from the Commonwealth to a locality by providing 

that “[i]f errors are made in any such payment, or adjustments are otherwise 

necessary . . . the errors shall be corrected and adjustments made in the 

payments for the next two months as follows: one-half of the total adjustment 

shall be included in [each of] the payments for the next two months.”
6
 Notably, 

this section does not mention interest, but refers only to correcting a payment 

error by adjusting such future payments.  

 

Section 58.1-1833(A) provides general authority for the addition of interest 

on tax refunds that are “permitted or required [for overpayments] under the 

provisions of this article [i.e., Article 2, Chapter 18, Title 58.1], or on monies 

                                                           
1 VA. CODE ANN. § 58.1-603 (2017).  

2 VA. CODE ANN. § 58.1-605(B) (2017). 

3 VA. CODE ANN. § 58.1-605(D). 

4 VA. CODE ANN. § 58.1-605(E). 

5 VA. CODE ANN. § 58.1-605(F). 

6
 Id. (providing also that “the payment shall include a refund of amounts erroneously not paid to 

the city or county and not previously refunded during the three years preceding the discovery of the 

error. A correction and adjustment in payments described in this subsection due to the misallocation 

of funds by the dealer shall be made within three years of the date of the payment error”). 
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improperly collected from the taxpayer and refunded pursuant to § 58.1-1822.”
7
 

By its plain language, § 58.1-1833(A) requires interest to be paid by the 

Commonwealth to the taxpayer on refunds resulting from correction of a tax 

assessment by the Tax Commissioner or by a court of law.
8
 It does not apply to 

a locality’s refund to the state of erroneously distributed sales tax revenues. As 

previously discussed, the repayment of erroneously distributed local sales tax is 

addressed by § 58.1-605(F), which requires correction through adjustments in 

the Commonwealth’s payments to the locality over the next succeeding two 

months. Because this section does not require payment of interest on the amount 

of local sales tax refunded to the Commonwealth, it is my opinion that no such 

interest may be assessed or collected by the Department of Taxation. The 

“[r]ules of statutory construction prohibit adding language to or deleting 

language from a statute.”
9
  

 

 Based on § 58.1-605(F) and § 58.1-1833(A), I conclude that the General 

Assembly did not intend, and the law does not provide for, the accrual or 

assessment of interest on local sales tax revenues collected by the Tax 

Commissioner and remitted to the wrong locality. Rather, § 58.1-605(F) 

authorizes and requires only a correction of the error through adjustments made 

in specified future remittances.   

 

CONCLUSION 

 

Accordingly, it is my opinion that the Tax Commissioner and Department 

of Taxation lack authority to assess interest on local sales tax revenues 

erroneously distributed to a locality by the Commonwealth. Such revenues are 

repaid to the Commonwealth by the locality, without interest, using the 

procedures specified in § 58.1-605(F) of the Code of Virginia.  

 

 

                                                           
7
 VA. CODE ANN. § 58.1-1833(A) (2017).   

8 See id. In most cases, the “taxpayer” entitled to interest will be the purchaser of the goods, as the 

statute provides that “[n]o interest will be paid on sales taxes refunded to a dealer unless the dealer 

agrees to pass such interest on to the purchaser.” Id. 

9 Appalachian Power Co. v. State Corp. Comm’n, 284 Va. 695, 706, 733 S.E.2d 250, 256 (2012) 

(citing BBF, Inc. v. Alstom Power, Inc., 274 Va. 326, 331, 645 S.E.2d 467, 469 (2007)). 
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OP. NO. 18-021 

PRIVATE TOLL FACILITIES:   
RECOVERY OF UNPAID TOLLS AND ASSOCIATED ASSESSMENTS 

BY COMMONWEALTH’S ATTORNEY 
 
A Commonwealth’s Attorney may collect unpaid tolls, administrative fees, and civil penalties 

awarded to the operators of private toll facilities under § 46.2-819.3:1; however, he or she is 

not obligated to do so, and a court has no authority to compel him or her to do so. 
 

A court proceeding for a toll violation brought under § 46.2-819.3:1 must be initiated by a 

summons, rather than by filing a warrant in debt.  
 

Despite an offender’s agreement to a payment plan, § 46.2-819.3:1(K) requires the court or toll 

facility operator to report the offender’s failure to pay to DMV. 

 

THE HONORABLE STEPHEN E. HERETICK 

MEMBER, VIRGINIA HOUSE OF DELEGATES 

 

JUNE 28, 2019 

ISSUES PRESENTED 

 

Your inquiry involves several questions related to unpaid tolls incurred at 

private toll facilities in Virginia.
1
 You first ask whether a Commonwealth’s 

Attorney is required to collect judgments on unpaid toll violations under § 19.2-349 

of the Code of Virginia, and if so, whether a court may compel the 

Commonwealth’s Attorney to do so, or in the alternative, whether a court may 

collect such judgments under its own initiative in the event the Commonwealth’s 

Attorney declines to do so.  

 

                                                           
1 You relate that a Commonwealth’s Attorney has declined to undertake, or contract for, the 

collection of unpaid judgments for toll violations where the toll facility is operated by a private 

facility. Specifically, your questions concern judgments for civil penalties, unpaid tolls, 

administrative fees, and costs under § 46.2-819.3:1 of the Code of Virginia. Accordingly, this 

Opinion is limited to the collection of judgments under § 46.2-819.3:1 for toll violations occurring at 

private toll facilities. For purposes of this Opinion, the term “private toll facility” refers to a facility 

that is operated by a private entity pursuant to a Comprehensive Agreement with the public owner as 

permitted by the Virginia Public-Private Transportation Act of 1995; a facility that is operated by a 

private entity pursuant to the Virginia Highway Corporation Act of 1988; or a facility that is owned 

and operated outright by a private entity.  
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You next ask whether a court proceeding for an unpaid toll violation may be 

initiated under § 46.2-819.3:1 by the operator of a private toll facility by filing a 

warrant in debt, and if so, whether it would be appropriate for the court to find the 

defendant guilty of a traffic infraction following trial in such a proceeding and 

impose the amount of the civil penalties, unpaid tolls, and administrative fees 

without the issuance of a separate traffic summons.  

 

You further inquire whether a court may, under § 46.2-819.3:1(K), enter 

“paid” into the court’s automated financial management system when an offender 

has agreed to a payment plan for civil penalties, unpaid tolls, and administrative 

fees so that the Department of Motor Vehicles (DMV) will not refuse to issue or 

renew any vehicle registration certificate or license plate issued for the vehicle 

driven in the commission of the toll offense.   

 

APPLICABLE LAW AND DISCUSSION 

 

1.  Collection of Unpaid Toll Judgments 

 

 The enforcement and collection of unpaid tolls is governed by several sections 

of the Virginia Code. If an unpaid toll matter proceeds to court under the civil 

penalty statutes,
2
 the offender may be liable for payment of civil penalties, unpaid 

tolls, administrative fees, and court costs. Your first question involves collection of 

a judgment issued under § 46.2-819.3:1 resulting from unpaid tolls at a private 

facility. Specifically, you ask whether a Commonwealth’s Attorney is required to 

collect such a judgment under § 19.2-349. 

 

Section 19.2-349(C) provides that it shall be the duty of the Commonwealth’s 

Attorney “to cause proper proceedings to be instituted for the collection and 

                                                           
2 See VA. CODE ANN. §§ 46.2-819.1 (2017) (applicable to toll facilities with manual toll collection and 

photo-monitoring or automatic vehicle identification systems), 46.2-819.3 (2017) (applicable to toll 

facilities with manual toll collection), and 46.2-819.3:1 (2017) (applicable to all-electronic toll facilities). 

The first conviction under the civil penalty statutes is subject to a limit of $2,200, “regardless of the total 

number of offenses the operator or owner of a vehicle is convicted of on that date.” VA. CODE ANN.                       

§§ 46.2-819.1(E), -819.3(D), and -819.3:1(E). In addition, the toll facility operator must be able to 

demonstrate that there was an attempt to collect the unpaid tolls and administrative fees through “debt 

collection” not less than 30 days prior to commencing the court action for civil penalties and that at least 

120 days have lapsed since the unpaid toll. For purposes of the civil penalty statutes, “debt collection” 

means “the collection of unpaid tolls and applicable administrative fees by (i) retention of a third-party 

debt collector or (ii) collection practices undertaken by employees of a toll facility operator that are 

materially similar to a third-party debt collector.” VA. CODE ANN. §§ 46.2-819.1(A), -819.3(A),                  

and -819.3:1(A).         
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satisfaction of all fines, costs, forfeitures, penalties and restitution.”
3
 If § 19.2-349 

were to apply to judgments for unpaid tolls, a Commonwealth’s Attorney would 

have a duty to collect some, but not all, components of a judgment awarded a 

private toll facility operator under §§ 46.2-819.1, -819.3, or -819.3:1,
4
 thereby 

giving rise to an incomplete or piecemeal collection process involving execution of 

the same judgment by at least two different entities.
5
 Indeed, the Commonwealth’s 

Attorney and the private toll facility operator would be left to compete for the same 

assets in collecting separate portions of the judgment. The rules of statutory 

construction presume that the legislature does not intend a statute to lead to absurd 

results or irrational consequences such as this.
6
 

 

A more coherent reading is that § 19.2-349 does not apply to § 46.2-819.3:1 

or its companion statutes, §§ 46.2-819.1 and -819.3 in the case of private toll 

facilities. In further support of this interpretation, §§ 46.2-819, -819.1(N),                    

-819.3(M), and -819.3:1(Q) provide that no person shall be subject to both criminal 

prosecution and civil penalties for actions arising out of the same transaction or 

occurrence, thereby implying that they are separate proceedings and that references 

to “penalties” and “costs” in the civil penalty statutes should not fall within the 

meaning of the terms “penalties” and “costs” used in § 19.2-349. This reasoning 

would be consistent with §§ 19.2-339, -340, and -341, which require fines and 

penalties under Chapter 21 of Title 19.2 to be paid to the Commonwealth, whereas 

§§ 46.2-819.1(I), -819.3(H), and -819.3:1(J) require penalties to be paid to the 

operator of the toll facility.  

 

                                                           
3 VA. CODE ANN. § 19.2-349 (Supp. 2018).  

4 Section 19.2-349 does not mention “unpaid tolls” or “administrative fees,” which are included in 

a judgment rendered under §§ 46.2-819.1, -819.3, or -819.3:1. 

5 Section 46.2-819.3:1 is not specific as to who is responsible for collection of the judgment if not paid 

to the court. It may be inferred that the toll facility operator is the responsible party because it is 

authorized to issue the civil penalty summons (§ 46.2-819.3:1(F) & (G)); settle the action in exchange for 

payment of the unpaid toll, administrative fees, and a reduced civil penalty prior to the hearing date                   

(§ 46.2-819.3:1(O)); and notify the Commissioner of the DMV if the penalties, unpaid tolls, and fees are 

not paid by a person found by the court to have two or more unpaid tolls (§ 46.2-819.3:1(K)). 

Additionally, § 8.01-427 provides that “persons entitled to the benefit of any decree or order requiring the 

payment of money shall be deemed judgment creditors, although the money be required to be paid into a 

court . . . .” 

6 VEPCO v. Citizens for Safe Power, 222 Va. 866, 869, 284 S.E.2d 613, 615 (1981); 1996 Op. Va. 

Att’y Gen. 114, 116.  
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Finally, § 46.2-819.3:1(G) expressly provides that the attorney for the 

Commonwealth may represent the interests of the operator of a private toll facility.
7
 

Thus, representation of the private toll facility operator by an attorney for the 

Commonwealth, whether in the prosecution of the underlying offense or in the 

collection of the judgment, is permissive rather than obligatory. 

  

Accordingly, it is my opinion that a Commonwealth’s Attorney may collect 

civil penalties, unpaid tolls, and administrative fees awarded to a private toll facility 

operator under § 46.2-819.3:1, but is not obligated to do so,
8
 and I am not aware of 

any statute that would give the court express authority to compel the 

Commonwealth’s Attorney to perform a discretionary act. 

 

It is also my opinion that the court lacks statutory authority to initiate the 

collection of such civil penalties, unpaid tolls, and administrative fees. Section 

19.2-341 provides that a monetary penalty shall constitute a judgment and if not 

paid when imposed, shall be subject to execution in the same manner as any other 

monetary judgment.
9
 Similarly, § 8.01-426 provides that “a decree or order 

requiring the payment of money . . . shall have the effect of a judgment for                

such . . . money.”
10

 I am not aware of any statute that authorizes a court of law to 

initiate collection of monetary judgments in the scenario you have presented.
11

 

 

2.  Use of Warrant in Debt 

 

 You next ask whether a court proceeding for a toll violation may be initiated 

under § 46.2-819.3:1 by the operator of a private toll facility filing a warrant in 

debt, and if so, whether it would be appropriate for the court to find the defendant 

                                                           
7
 VA. CODE ANN. § 46.2-819.3:1(G). 

8 Should the Commonwealth’s Attorney decide against collecting a judgment under                          

§ 46.2-819.3:1, the private toll facility operator may, as the beneficiary of the court order, collect the 

judgment under § 8.01-427 of the Code of Virginia. Permitted collection efforts include docketing the 

judgment (§ 8.01-446), placing a lien on real estate (§ 8.01-458), and securing a writ of fieri facias               

(§ 8.01-466). Additionally, under specified criteria, the toll facility operator or the court “shall” 

request the Commissioner of DMV to withhold issuance or renewal of the vehicle’s registration 

certificate or license plate. See § 46.2-819.3:1(K). 

9  VA. CODE ANN. § 19.2-341 (Supp. 2018). 

10
   VA. CODE ANN. § 8.01-426 (2015). 

11 Section 19.2-348 permits the clerk of the circuit court to initiate collections on judgments for 

fines and penalties going wholly or in part to the Commonwealth; however, in the case of civil 

penalties awarded to a private toll facility operator under § 46.2-819.3:1, such penalties are ultimately 

paid to the toll facility operator. VA. CODE ANN. § 46.2-819.3:1(J). 
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guilty of a traffic infraction following trial and to impose civil penalties, unpaid 

tolls, and administrative fees without the issuance of a separate traffic summons.  

 

In keeping with the statute’s classification of a civil penalty action for a 

toll violation as a traffic infraction,
12

 § 46.2-819.3:1(I) expressly provides that a 

court proceeding brought under the statute must be initiated by “a summons.”
13

 

The summons, moreover, must be completed “[o]n a form [that is] prescribed by 

the Supreme Court.”
14

 No provision is made for the initiation of the action 

through a warrant in debt. Accordingly, it is my opinion that a court proceeding 

for a toll violation brought under § 46.2-819.3:1 must be initiated by the 

completion and execution of a summons on a form prescribed by the Supreme 

Court, as directed in the statute, rather than by the filing of a warrant in debt.
15

 

 

3.  Installment Plans and Notification of DMV 

 

Section 46.2-819.3:1(K) provides that if two or more unpaid tolls, along 

with civil penalties and administrative fees, have not been paid in full, the court 

or toll facility operator shall notify the Commissioner of DMV, who shall refuse 

to issue or renew any vehicle registration certificate or the license plate issued 

for the vehicle driven in the commission of the offense.
16

 There is no provision 

exempting the court or toll facility operator from giving notice to DMV in cases 

where the offender has entered into an installment or payment plan for the 

unpaid toll. As such, if the unpaid tolls, administrative fees, and civil penalties 

are not paid in full, the court or the toll facility operator is required to notify the 

Commissioner of DMV.     

 

                                                           
12  VA. CODE ANN. § 46.2-819.3:1(G); see also §§ 46.2-819.1(G), -819.3(G). 

13 VA. CODE ANN. § 46.2-819.3:1(I) (providing specific requirements for the summons and its 

means of execution); see also VA. CODE ANN. §§ 46.2-819.1(I); -819.3(J).     

14  VA. CODE ANN. § 46.2-819.3:1(I). The preprinted form that the Supreme Court of Virginia has 

created for this purpose is Form No. DC-285, the “Summons for Toll Road or Designated Access 

Highway Violation.” See SUPREME COURT OF VIRGINIA, District Court Forms Listing, 

http://www.courts.state.va.us/forms/ district/dc_forms_list.pdf (last visited June 20, 2019).  

15 This same conclusion would apply to the companion civil penalty statutes, which include similar 

language regarding the issuance of a summons to initiate the civil penalty action. See                                   

§§ 46.2-819.1(I), -819.3(J).  

16 VA. CODE ANN. § 46.2-819.3:1(K). Similarly, § 46.2-819.1(J) requires the court to give notice to 

the Commissioner of DMV if the offender has two or more unpaid tolls, while § 46.2-819.3(K) 

requires the court to give notice to the Commissioner if the offender has three or more unpaid tolls.  
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CONCLUSION 

 

Accordingly, it is my opinion that a Commonwealth’s Attorney may collect 

unpaid tolls, administrative fees, and civil penalties awarded to the operators of 

private toll facilities under § 46.2-819.3:1, but is not obligated to do so, and a court 

is not authorized to compel a Commonwealth’s Attorney to undertake such a 

discretionary act, nor to undertake collection of such a monetary judgment on its 

own initiative.   

 

It is further my opinion that a court proceeding for a toll violation brought 

under § 46.2-819.3:1 must be initiated by a summons, rather than by filing a 

warrant in debt. Finally, it is my opinion that despite an offender’s agreement to 

a payment plan for unpaid tolls, civil penalties, and administrative fees,                 

§ 46.2-819.3:1(K) requires the court or the toll facility operator to report the 

offender’s failure to pay to DMV for purposes of withholding vehicle 

registration and license plate issuance for the vehicle driven in commission of 

the offense.  
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OP. NO. 18-034 
 

PRIVATE TOLL FACILITIES:   
RECOVERY OF UNPAID TOLLS AND ASSOCIATED ASSESSMENTS 

BY  COMMONWEALTH’S ATTORNEY 
 
A Commonwealth’s Attorney is not required to collect a judgment of civil penalties, unpaid 

tolls, administrative fees, and court costs awarded under § 46.2-819.3:1 for toll violations 

occurring at a private toll facility.  

      

THE HONORABLE STEPHANIE N. MORALES 

COMMONWEALTH’S ATTORNEY, CITY OF PORTSMOUTH 

 

JUNE 28, 2019

ISSUE PRESENTED 

 

 You ask whether a Commonwealth’s Attorney is required by § 19.2-349 of 

the Code of Virginia or the Master Guidelines Governing Collection to collect 

unpaid toll judgments awarded to a private toll facility operator
1
 under                

§ 46.2-819.3:1. 

 

APPLICABLE LAW AND DISCUSSION 

 

 Section 46.2-819.3:1 authorizes the imposition of civil penalties, unpaid 

tolls, administrative fees, and court costs against the owners or operators of 

vehicles who fail to pay a toll after statutory notice and collection attempts.
2
 In a 

previous Opinion, I concluded that § 19.2-349 does not require a 

Commonwealth’s Attorney to collect a judgment of civil penalties, unpaid tolls, 

administrative fees, and court costs awarded under § 46.2-819.3:1 for toll 

                                                           
1 While you do not expressly state that your question concerns a privately-operated toll facility, 

your request refers to toll operators other than the Department of Transportation, and independent of 

your correspondence, I am aware that a private toll facility is operated in the City of Portsmouth. See 

VA. DEP’T OF TRANSPORTATION, TOLL TRANSACTION DATA FEASIBILITY REPORT (2018), at 8 & 

10, available at https://rga.lis.virginia.gov/Published/ 2018/RD264/PDF.  

2 VA. CODE ANN. § 46.2-819.3:1 (2017). 
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violations occurring at a private toll facility.
3
 The Master Guidelines Governing 

Collection do not contravene this previous Opinion.
4
    

 

CONCLUSION 

 

Accordingly, it is my opinion that § 19.2-349 does not require the 

Commonwealth’s Attorney to collect a judgment of civil penalties, unpaid tolls, 

administrative fees, and court costs awarded under § 46.2-819.3:1 for toll 

violations occurring at a private toll facility.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
3 2019 Op. Va. Att’y Gen. 59, to the Honorable Stephen E. Heretick, June 28, 2019.   

4 See MASTER GUIDELINES GOVERNING COLLECTION OF UNPAID DELINQUENT COURT-ORDERED 

FINES AND COSTS PURSUANT TO VIRGINIA CODE § 19.2-349 (July 1, 2017), available at 

https://www.scb.virginia.gov/ docs/guidelinesfinesandfees.pdf.  
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OP. NO. 18-027 

TAXATION: SINGLE MEMBER LIMITED LIABILITY COMPANIES 

Property owned by a single member limited liability company (SMLLC) that does not 

independently qualify as an “institution of learning not conducted for profit” is not eligible for 

the tax exemption set out in § 58.1-3606(A)(4), even if the sole owner of the SMLLC is a non-

profit corporation operating as an institution of learning.  

 

Certain receipts, including gifts and contributions, of a domestic SMLLC that is classified as a 

disregarded entity for federal income tax purposes and solely owned by a charitable 

organization that qualifies for charitable deductions under the Internal Revenue Code, may be 

excluded from business, professional, and occupational license (BPOL) taxation, if the 

Commissioner of the Revenue determines that the applicable requirements of                              

§ 58.1-3703(C)(18) have been satisfied.   

 

THE HONORABLE PHILIP J. KELLAM 

COMMISSIONER OF THE REVENUE FOR VIRGINIA BEACH 

 

AUGUST 9, 2019 

ISSUES PRESENTED 

 

 You ask whether property owned by a single member limited liability 

company (SMLLC) is eligible for tax exemption by classification pursuant to     

§ 58.1-3606(A)(4) if the sole owner of the SMLLC is a non-profit corporation 

that operates as an institution of learning. You further inquire whether the 

receipts of the same SMLLC could be excluded from business, professional, and 

occupational license (BPOL) taxes pursuant to § 58.1-3703(C)(18).
1
 

 

APPLICABLE LAW AND DISCUSSION 

 

Pursuant to § 58.1-3606 of the Code of Virginia, property owned by 

“incorporated colleges or other institutions of learning not conducted for profit” 

and used primarily for “literary, scientific or educational purposes or purposes 

incidental thereto” generally is exempt from state and local taxation.
2
 Under 

                                                           
1 This opinion is limited in scope to domestic single member limited liability companies organized 

and existing under the Virginia Limited Liability Company Act (VA. CODE ANN. § 13.1-1000–1087) 

and does not apply to other forms of ownership, including, but not limited to, a land trust utilized 

solely as a means to hold and dispose of real property. 

2 VA. CODE ANN. § 58.1-3606(A)(4) (2017); see also generally VA. CONST. art. X, § 6(a)(4).  
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Virginia law, a limited liability company (LLC) is a legal entity separate and 

distinct from its members.
3
 It has the power to own property,

4
 and title to any 

property acquired in the name of the LLC vests in the LLC.
5
 This separate legal 

status exists even if there is only a single member of the LLC.
6
 Thus, title to 

property vested in an SMLLC is not owned by its member.   

 

Additionally, Article X, § 6 of the Constitution of Virginia provides that 

tax exemptions established or authorized in that section shall be strictly 

construed.
7
 As a general rule, “an exemption from taxation is the exception and 

provisions exempting property from taxation must be strictly construed.”
8 

Any 

doubt concerning an exemption “must be resolved against the party claiming the 

exemption.”
9
 

 

For the above reasons, I am of the opinion that property that is owned by 

an SMLLC that does not independently qualify as an “institution of learning not 

conducted for profit” is not eligible for tax exemption by classification under      

§ 58.1-3606(A)(4), notwithstanding that the sole owner of the SMLLC is a non-

profit corporation operating as an institution of learning. 

 

With regard to your second inquiry, § 58.1-3703(C)(18) prohibits a county, 

city, or town from imposing a license fee or levying any license tax: 

 

a. On or measured by receipts of a nonprofit organization 

described in Internal Revenue Code § 501(c)(3) or 501(c)(19) 

                                                           
3 See Hagan v. Adams Prop. Assocs., 253 Va. 217, 220, 482 S.E.2d 805, 807 (1997); Jordan v. 

Commonwealth, 36 Va. App. 270, 274, 549 S.E.2d 621, 622-23 (2001). 

4 VA. CODE ANN. § 13.1-1009 (2016). 

5 VA. CODE ANN. § 13.1-1021 (2016). 

6 See Jeb Stuart Auction Servs., LLC v. W. Am. Ins. Co., 122 F. Supp. 3d 479, 484 (W.D. Va. 

2015) (stating that “[t]he LLC structure would have no meaning if single-member LLCs were one 

and the same with the single member”). 

7 VA. CONST. art. X, § 6(f). Property that was exempt from taxation under § 58-12, predecessor 

statute to § 58.1-3606, as of the effective date of the 1971 Constitution of Virginia may be 

grandfathered under a liberal rule of construction. See VA. CODE ANN. § 58.1-3606(B); 2011 Op. 

Va. Att’y Gen. 197, 200. For purposes of this opinion, however, I assume your question pertains to 

property that does not implicate the grandfather provision, particularly because the General 

Assembly did not enact legislation allowing for the creation of LLCs and SMLLCs until well after 

the effective date of the 1971 Constitution. 

8 Smyth Cty. Cmty. Hosp. v. Town of Marion, 259 Va. 328, 333, 527 S.E.2d 401, 403 (2000).  

9 2002 Op. Va. Att’y Gen. 331, 335.   

https://advance.lexis.com/api/document/collection/cases/id/3YRD-57R0-0039-40N2-00000-00?page=332&reporter=3460&cite=259%20Va.%20328&context=1000516
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except to the extent the organization has receipts from an 

unrelated trade or business the income of which is taxable under 

Internal Revenue Code § 511 et seq. For the purpose of this 

subdivision, “nonprofit organization” means an organization that 

is described in Internal Revenue Code § 501(c)(3) or 501(c)(19), 

and to which contributions are deductible by the contributor under 

Internal Revenue Code § 170, except that educational institutions 

exempt from federal income tax under Internal Revenue Code       

§ 501(c)(3) shall be limited to schools, colleges, and other similar 

institutions of learning.
 
 

 

 b. On or measured by gifts, contributions, and membership dues 

of a nonprofit organization. Activities conducted for consideration 

that are similar to activities conducted for consideration by for-

profit businesses shall be presumed to be activities that are part of 

a business subject to licensure. For the purpose of this 

subdivision, “nonprofit organization” means an organization 

exempt from federal income tax under Internal Revenue Code       

§ 501 other than the nonprofit organizations described in 

subdivision a[.]
[10] 

 

Unless the SMLLC itself qualifies as one of the types of “nonprofit 

organizations” defined in subdivisions (a) and (b) above, a determination must 

be made as to whether all or a portion of its receipts, including gifts and 

contributions, are excluded from BPOL taxation by virtue of its relationship to 

its member. Under federal and Virginia income tax laws, the income of a 

domestic SMLLC may be considered the same as the income of its owner.
11

 By 

default, domestic SMLLCs are characterized as “disregarded entities” for federal 

income tax purposes.
12

 According to the Internal Revenue Service (IRS), 

contributions to a disregarded SMLLC that was created or organized in or under 

                                                           
10 VA. CODE ANN. § 58.1-3703(C)(18) (2017). 

11 Nahigian v. Juno-Loudoun, LLC, 677 F.3d 579, 591 n.8 (4th Cir. 2012). See also 26 C.F.R.       

§ 301.7701-3 (stating that, absent an election, a limited liability company is disregarded as an entity 

separate from its owner if it has a single owner); VA. CODE ANN. § 58.1-390.1 (2017) (recognizing 

that a limited liability company may qualify as a pass-through entity if its members “report their 

share of the income, gains, losses, deductions and credits from the entity on their federal income tax 

returns”).  

12 26 C.F.R. § 301.7701-2, -3. An SMLLC may elect to be classified as a corporation for federal 

income tax purposes. Where such an election is made by the taxpayer, the SMLLC will pay federal 

income taxes as an association. See 26 C.F.R. § 301.7701-3(a).  
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the laws of the United States, a United States possession, a state, or the District 

of Columbia, and that is wholly owned and controlled by a United States 

charity, will be treated as charitable contributions to the charitable 

organization.
13

  

 

Applying a similar rationale to the BPOL tax exclusions, the receipts of a 

disregarded SMLLC should be treated as the receipts of its sole member and are 

excluded from BPOL tax to the extent permitted by § 58.1-3703(C)(18).
14

 

Whether and to what extent the receipts of a member organization qualify for 

exclusion from BPOL taxation under § 58.1-3703(C)(18) are questions left for 

your determination.
15

  

 

CONCLUSION 

 

Accordingly, it is my opinion that property owned by a single member 

limited liability company (SMLLC) that does not independently qualify as an 

“institution of learning not conducted for profit” is not eligible for the tax 

exemption set out in § 58.1-3606(A)(4), even if the sole owner of the SMLLC is 

                                                           
13 Notice 2012-52, 2012-35 I.R.B. 317. The notice encourages disclosure to the Internal Revenue 

Service that the SMLLC is wholly owned by a United States charity and is treated by this United 

States charity as a disregarded entity. 

14 This would not be the case if the SMLLC elects to be classified as a corporation for federal 

income tax purposes or if the SMLLC does meet the requirements set out in Internal Revenue 

Service Notice 2012-52, 2012-35 I.R.B. 317. 

15 Section 58.1-3703(C)(18)(a) applies a BPOL exclusion to “receipts of a nonprofit organization 

described in Internal Revenue Code § 501(c)(3) or 501(c)(19), except to the extent the organization 

has receipts from an unrelated trade or business the income of which is taxable under Internal 

Revenue Code § 511 et seq.” Section 58.1-3703(C)(18) further limits the exclusion for institutions of 

learning exempt from federal income tax under Internal Revenue Code § 501(c)(3) to “schools, 

colleges, and other similar institutions of learning.” In order to qualify for this exemption, the 

nonprofit organization must be one whose contributions are deductible by the contributor under 

Internal Revenue Code § 170.  

Section 58.1-3703(C)(18)(b) applies a BPOL exclusion to “gifts, contributions, and membership 

dues” received by a non-profit organization exempt from federal income tax under Internal Revenue 

Code § 501, “other than the nonprofit organizations described in subdivision a,” and “[a]ctivities 

conducted for consideration that are similar to activities conducted for consideration by for-profit 

businesses shall be presumed to be activities that are part of a business subject to licensure.”  

Whether an organization qualifies for exclusion of some or all of its receipts, gifts, and 

contributions from BPOL taxation under subdivision (a) or (b) is a question of fact that you must 

determine on a case-by-case basis. 
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a non-profit corporation operating as an institution of learning. Further, it is my 

opinion that certain receipts, including gifts and contributions, of a domestic 

SMLLC that is classified as a disregarded entity for federal income tax purposes 

and solely owned by a charitable organization that qualifies for charitable 

deductions under the Internal Revenue Code, may be excluded from BPOL 

taxation, if you determine that the applicable requirements of                               

§ 58.1-3703(C)(18) have been satisfied.   
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OP. NO. 19-009 

 

CONSTITUTION OF VIRGINIA: 
EQUITY INVESTMENTS AS PUBLIC PURPOSES UNDER THE 

INNOVATION AND ENTREPRENEURSHIP INVESTMENT AUTHORITY 

ACT 
 
Equity investments made by the Center for Innovative Technology utilizing Growth 

Accelerator Program funds for the purposes stated in the Innovation and Entrepreneurship 

Investment Authority Act do not violate Article X, § 10 of the Constitution of Virginia. 

 

THE HONORABLE BRIAN BALL 

SECRETARY OF COMMERCE AND TRADE  

 

AUGUST 16, 2019 

 

 

ISSUE PRESENTED 

 

 You ask whether equity investments in businesses to be made by the 

Center for Innovative Technology, utilizing funds appropriated by the General 

Assembly for the purposes set forth in the Innovation and Entrepreneurship 

Investment Authority Act, would violate Article X, § 10 of the Constitution of 

Virginia.
1
 Specifically, you ask whether the Center for Innovative Technology 

may invest funds appropriated by the General Assembly to the Growth 

Accelerator Program to underwrite early stage financing of new private 

companies. 

 

BACKGROUND 

  

 The Innovation and Entrepreneurship Investment Authority Act (the 

“Act”),
2
 sets forth the General Assembly’s findings and determinations 

regarding the need to promote economic development throughout the 

Commonwealth by, among other things, attracting and retaining high technology  

                                                           
1 This opinion is limited to analyzing the constitutionality of private equity investments of the 

Center for Innovative Technology under Article X, § 10, of the Constitution of Virginia. For 

purposes of this opinion, it is assumed that the Center for Innovative Technology was properly 

formed and operates in accord with the Innovation and Entrepreneurship Investment Authority Act, 

the Appropriation Act, and the Center’s Articles of Incorporation. 

2 VA. CODE ANN. § 2.2-2218 to -2233.1 (2017). 
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jobs and businesses; increasing industry competitiveness through the application 

of innovative technologies; and enhancing scientific and technological research 

and development.
3
 To achieve these objectives, the General Assembly created 

the Innovation and Entrepreneurship Investment Authority (the “Authority”) as 

a political subdivision of the Commonwealth.
4
 The Authority is governed by a 

board of directors (“the Authority Board”), which consists of several appointees 

of the Governor or the General Assembly, as well as cabinet members including 

the Secretary of Commerce and Trade. The cabinet members on the Board serve 

ex officio with full voting privileges.
5
 

 

The General Assembly has granted the Authority all powers necessary or 

convenient to carry out its statutory purposes.
6
 Its rights and powers include the 

ability to “[a]cquire, purchase, hold, [or] use . . . any . . . property, real, personal 

or mixed, tangible or intangible, or any interest therein” and to “[m]ake and 

enter into all contracts and agreements necessary or incidental to the 

performance of its duties, the furtherance of its purposes and the execution of its 

powers.”
7
 The Authority also has the express right to form, develop, and own 

separate legal entities to manage and administer assets disposed of by the 

Authority.
8
  

 

The Authority also may receive and accept from the Commonwealth, the 

federal government, or from any other public source or private source, 

contributions of money, property, or other things of value to be used to 

accomplish the purposes of the Act.
9
 Monies received by the Authority from the 

Commonwealth or the federal government shall be accepted and expended upon 

such terms and conditions as are prescribed by the funding entity.
10

 

 

                                                           
3 VA. CODE ANN. § 2.2-2219(A).  

4 VA. CODE ANN. § 2.2-2219(B). 

5 VA. CODE ANN. § 2.2-2220. 

6 VA. CODE ANN. § 2.2-2221. 

7 VA. CODE ANN. § 2.2-2221(3), (9). 

8 VA. CODE ANN. § 2.2-2221(20). 

9 VA. CODE ANN. § 2.2-2221(11). 

10 VA. CODE ANN. § 2.2-2228. The Authority is to accept and expend funds from the federal 

government “upon such terms and conditions as are prescribed by the United States and as are 

consistent with state law.” 
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 The Act provides that the exercise of the Authority’s powers “shall be in 

all respects for the benefit of the people of the Commonwealth, for the increase 

of their commerce and prosperity, and for the improvement of their health and 

living conditions.”
11

 Moreover, the exercise of these powers expressly is deemed 

“to be the performance of an essential governmental function and matters of 

public necessity for which public moneys may be spent and private property 

acquired.”
12

    

 

 The Center for Innovative Technology (CIT) is a nonstock Virginia 

corporation formed in 1984 pursuant to the Act to promote economic 

development in Virginia as an “auxiliary” to the Authority.
13

 It is to be operated 

exclusively for scientific, educational, and charitable purposes, and “may engage 

only in activities that may be carried on by a corporation exempt from federal 

income taxation under Section 501(c)(3)” of the Internal Revenue Code and “to 

which contributions are deductible under Section 170(c)(2) of the [Internal 

Revenue] Code.”
14

 The Act provides that CIT shall not be deemed a state or 

governmental agency, advisory agency, public body, or agency or 

instrumentality for numerous provisions and requirements of the Code, as 

specified in § 2.2-2232(A).
15

 CIT, nonetheless, is charged with fulfilling the 

public purpose of the Act,
16

 is funded with public monies,
17

 and is required by 

statute to ensure that economic benefits arising from transactions in which it is 

involved are allocated on a basis that is equitable, with due consideration given 

to the interests of the citizens of the Commonwealth and the needs of CIT.
18

  

 

                                                           
11 VA. CODE ANN. § 2.2-2230. 

12 VA. CODE ANN. § 2.2-2219(B). 

13 VA. CODE ANN. § 2.2-2232(A). See also Articles of Incorporation of The Center for Innovative 

Technology (June 20, 1984); Restated Articles of Incorporation of The Center for Innovative 

Technology (July 15, 1993); SEN. DOC. NO. 16, Report on the Performance and Potential of the 

Center for Innovative Technology (1993) at 1; INNOVATION AND ENTREPRENEURSHIP INVESTMENT 

AUTHORITY, Resolution to Designate President and Staff of the Center for Innovative Technology to 

Act on Behalf of the Authority at 1 (December 10, 2009).   

14 Articles of Incorporation of The Center for Innovative Technology (June 20, 1984); Restated 

Articles of Incorporation of The Center for Innovative Technology (July 15, 1993). 

15 VA. CODE ANN. § 2.2-2232(A).      

16 Id. 

17 VA. CODE ANN. § 2.2-2232(B); see infra, note 19 and accompanying text. 

18 VA. CODE ANN. § 2.2-2232(A).     
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 CIT is required to report annually to the Joint Commission on Technology 

and Science regarding its initiatives and projects, its work plan for the year and 

expected results, and its achievements to date.
19

 It is also to provide to the 

Chairs of the House Appropriations and Senate Finance Committees, the 

Secretary of Technology, and the Director of the Department of Planning and 

Budget an annual detailed expenditure report for the prior fiscal year.
20

 This 

report is to include the “projected economic impact on the Commonwealth and 

recoveries of previous grants or investments and sales of equity positions.”
21

 

The President of CIT must also report quarterly to these same authorities, as 

well as its board of directors, on all gains and losses in investments and the 

“financial and programmatic performance of all operating entities owned by 

[CIT].”
22

 In addition, CIT must undergo an annual audit by the Auditor of Public 

Accounts and is subject to external review under the provisions of the 

Legislative Program Review and Evaluation Act or by an entity appointed for 

such purpose by the Governor.
23

  

 

 Among the initiatives managed by CIT is the Growth Accelerator Program 

(the “GAP”). Through this program, CIT makes equity investments in private 

companies to provide seed and early-stage capital funds for Virginia-based 

technology, life science, and energy companies.
24

 For several years, the General 

Assembly has adopted budgets that contain appropriations for the GAP. The 

Commonwealth’s 2018-2020 budget states that funding appropriated to the GAP 

is to be used to “foster the development of Virginia-based technology, 

biosciences, and energy companies” and to “underwrite early stage financing for 

                                                           
19 VA. CODE ANN. § 2.2-2221.1(A). The Joint Commission on Technology and Science is a 

permanent legislative agency of the Commonwealth, created to study and assist in the development 

of technology and science in Virginia. See VA. CODE ANN. § 30-85 (2018). 

20 VA. CODE ANN. § 2.2-2221.1(B). A similar report is also required of the Authority. 

21 VA. CODE ANN. § 2.2-2221.1(B)(4) (emphasis added).  

22 VA. CODE ANN. § 2.2-2221.1(C)(2)-(3). 

23 VA. CODE ANN. § 2.2-2232(A)-(B). 

24 See CENTER FOR INNOVATIVE TECHNOLOGY, FY2017 Annual Report: Driving Innovation and 

Entrepreneurship to Create Virginia’s New Economy, at 4 (Sept. 30, 2017) (“Since inception, the 

GAP Fund Program has considered investing in over 4,500 companies and has invested $22.9M in 

181 seed and early stage technology, life science, and energy companies across the Commonwealth 

of Virginia.”), available at https://rga.lis.virginia.gov/Published/2017/RD315/PDF.  

     For purposes of this opinion, the term “equity investment” is used to mean the acquisition of 

shares of stock of a business entity, which represent an ownership interest.  
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new companies with the goal of achieving an average 11:1 private to public 

investment ratio.”
25

 The 2018-2020 Budget also authorizes the Authority to 

transfer appropriated funds to CIT “to expend said funds for realizing the 

statutory purposes of the Authority, by contracting with governmental and 

private entities.”
26

  

 

APPLICABLE LAW AND DISCUSSION 

 

 Article X of the Constitution of Virginia provides in pertinent part as 

follows: 

 

Section 10. Lending of credit, stock subscriptions, and works of 

internal improvement. 

 

Neither the credit of the Commonwealth nor of any county, city, 

town, or regional government shall be directly or indirectly, under 

any device or pretense whatsoever, granted to or in aid of any 

person, association, or corporation; nor shall the Commonwealth 

or any such unit of government subscribe to or become interested 

in the stock or obligations of any company, association, or 

corporation for the purpose of aiding in the construction or 

maintenance of its work; nor shall the Commonwealth become a 

party to or become interested in any work of internal 

improvement, except public roads and public parks, or engage in 

carrying on any such work; nor shall the Commonwealth assume 

any indebtedness of any county, city, town, or regional 

government, nor lend its credit to the same. This section shall not 

be construed to prohibit the General Assembly from establishing 

an authority with power to insure and guarantee loans to finance 

industrial development and industrial expansion and from making 

appropriations to such authority.
[27]

 

 

 

                                                           
25 Appropriation Act, Item 126.10(I)(1) (2018), available at https://budget.lis.virginia.gov/bill/ 

2018/2/HB5002/Chapter/. 

26 Id., Item 126.10, at subsection B. Relevant to this opinion, this includes the authority to transfer 

GAP funds to CIT. 

27 VA. CONST., art. X, § 10. 
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This section prohibits the Commonwealth from (i) granting credit to any 

person, association, or corporation by any device (“credit clause”),                    

(ii) subscribing to or becoming interested in the stock or obligations of any 

company, association, or corporation for the purpose of aiding in the 

construction or maintenance of its work (“stock or obligations clause”),                  

(iii) becoming a party to or becoming interested in any work of internal 

improvement, except public roads and public parks (“internal improvement 

clause”), and (iv) assuming the indebtedness of any county, city, town, or 

regional government, or lending its credit to the same. 

 

 The stocks and obligations clause is of primary concern here because CIT 

directly purchases stock in new companies as a means of providing start-up 

funds. As commonly used, a “subscription” in stock is a written agreement to 

take and pay for stock.
28

 An “interest” in the stock or obligations of an entity 

generally refers to a direct right or claim as to the stock, bond obligations, or 

debt instruments of the entity.
29

 Examples include options to purchase equity, 

status as a beneficiary on a bond, or status as the payee on a note. Thus, by 

investing in new private companies, CIT engages in activities in the nature of 

purchasing a subscription or interest in stock. 

 

 It is well settled that Article X, § 10 does not prohibit the extension of 

public credit or the investment of public funds to the incidental benefit of private 

entities where the primary purpose of the transaction is to achieve one or more 

specified public purposes.
30

 In such instances, the Supreme Court of Virginia 

has stated that “‘[t]he moving consideration and motivating cause of a 

transaction are the chief factors by which to determine if it is prohibited . . . .’”
31

 

Where transactions are motivated by a clearly defined public purpose, 

extensions of public credit or expenditures of public funds to the incidental 

benefit of private enterprises do not violate Article X, § 10.
32

 “It is the animating  

                                                           
28 See BLACK’S LAW DICTIONARY 1727 (Bryan A. Garner et al. eds., 11th ed. 2019) (defining the 

term “subscription” in connection to stock). 

29 See id. at 968 (defining the term “interest” generally). 

30 See, e.g., 2000 Op. Va. Att’y Gen. 83, 87; 1992 Op. Va. Att’y Gen. 138, 141 and n. 2; 1991 Op. 

Va. Att’y Gen 213, 216. 

31 City of Charlottesville v. DeHaan, 228 Va. 578, 585, 323 S.E.2d 131, 134 (1984) (quoting 

Almond v. Day, 197 Va. 782, 790, 91 S.E.2d 660, 667 (1956)).  

32 See, e.g., id. at 591-592, 323 S.E.2d at 137-38 (finding that under the animating purpose test, a 

city’s appropriation of funds to redevelopment authority, which in turn lent the funds to a private 

developer, served the purposes of the Housing Authorities Law and did not violate the credit clause). 
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purpose of the transaction, and not its form or the extent to which it may benefit 

the private business involved, that determines its constitutionality.”
33

 Promoting 

the economy of the state has been found to constitute a sufficient public purpose 

under Article X, § 10.
34

  

 

 Based on these principles, a prior Attorney General concluded that the 

Commonwealth’s acquisition of a private corporation’s stock did not violate 

Article X, § 10 because the purchase was intended to benefit the state retirement 

system rather than aid the private corporation.
35

 Similarly, an industrial 

development authority may acquire an industrial park through the purchase of 

stock of certain private development corporations to accomplish transfer of the 

ownership of the park from the corporation to a city, for the purpose of 

attracting industrial clients to the area.
36

   

 

 In this instance, the Authority was created with the express public purposes 

of attracting and retaining high technology jobs and businesses, as well as 

promoting scientific and technological research and development.
37

 The 

Authority’s exercise of its powers is in “performance of an essential 

governmental function and matters of public necessity for which public moneys 

may be spent and private property acquired.”
38

 CIT is an auxiliary of the 

Authority that is authorized by statute to carry out the purposes of the Act.
39

 The 

Act’s reporting requirements, which include the obligation to report on the sales 

of equity positions, expressly recognize that CIT may acquire equity in, or 

ownership of, companies.
40

 Because CIT’s equity investments are made to 

effectuate a clearly defined governmental purpose, it is my view that such 

investments would not violate the stock or obligations clause of Article X, § 10. 

 

                                                           
33 1992 Op. Va. Att'y Gen. 138, 141. 

34 Fairfax Cty. Industrial Dev. Auth. v. Coyner, 207 Va. 351, 355-58, 150 S.E.2d 87, 91-94 (1966) 

(concluding that the issuance of revenue bonds by an industrial development authority for the 

financing and construction of an industrial facility to be leased to a private user did not violate 

Article X, § 10 because the issuance of such bonds served an essential public purpose of stimulating 

industrial development). 

35 See 1992 Op. Va. Att’y Gen. 138, 141; 1991 Op. Va. Att’y Gen. 213, 216. 

36 See 1990 Op. Va. Att’y Gen. 88, 88 & 90. 

37 VA. CODE ANN. § 2.2-2219(A). 

38 VA. CODE ANN. §§ 2.2-2219(B); 2.2-2230. 

39 VA. CODE ANN. § 2.2-2232.  

40 VA. CODE ANN. § 2.2-2221.1(B), (C). 
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 Finally, laws enacted by the General Assembly enjoy a strong presumption 

of constitutional validity. As the Supreme Court of Virginia recently confirmed: 

 

Established principles govern our determination whether the 

General Assembly has adhered to the Constitution in exercising 

its legislative power [. . . .] The first such principle is that every 

law enacted by the General Assembly is entitled to a strong 

presumption of validity and will be invalidated by the courts only 

if it clearly violates a constitutional provision. 

 

The party challenging an enactment has the burden of proving that 

the statute is unconstitutional, and every reasonable doubt 

regarding the constitutionality of a legislative enactment must be 

resolved in favor of its validity. Further, in determining the 

constitutionality of a General Assembly enactment, we must give 

the Constitution a liberal construction in favor of sustaining the 

enactment in question, if practicable.
[41] 

 

 The Court has also explained that “[a]ny judgment as to the wisdom and 

propriety of a statute is within the legislative prerogative, and this Court will 

declare the legislative judgment null and void only when the statute is plainly 

repugnant to some provision of the state or federal constitution.”
42

 Acts of 

appropriation are also laws enacted by the General Assembly.
43

 Thus, they are 

entitled to the same deference as to constitutional soundness.  

 

Accordingly, the provisions of the Act and the budget appropriations 

discussed herein are entitled to a strong presumption of constitutional validity. 

The stated arrangements, whereby GAP appropriations to the Authority are 

transferred to CIT for investment consistent with the Act’s purposes, including 

for equity investments, are presumed to be constitutionally sound. Absent 

activity plainly repugnant to the Constitution, I likewise presume that such 

arrangements are constitutionally sound.  

 

 

                                                           
41 Vesilind v. Va. State Bd. of Elections, 295 Va. 427, 444, 813 S.E.2d 739, 748 (2018) (internal 

quotation marks and citations omitted). 

42 Pulliam v. Coastal Emergency Servs., 257 Va. 1, 9, 509 S.E.2d 307, 311 (1999). 

43 See VA. CONST. art. IV, § 13.  
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CONCLUSION 

 

Based on the foregoing, it is my opinion that equity investments made by 

CIT utilizing appropriated GAP funds for the purposes stated in the Act do not 

violate Article X, § 10 of the Constitution of Virginia.   
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OP. NO. 19-039 

 

PRIVATE MILITIAS:  

FALSE ASSUMPTION OF LAW-ENFORCEMENT FUNCTIONS 
 
Conduct of a private militia can constitute a violation of the criminal prohibition in § 18.2-174 

of the Code of Virginia barring individuals from falsely assuming or exercising the functions of 

law-enforcement or peace officers. 

 

THE HONORABLE CHARNIELE L. HERRING 

MEMBER, HOUSE OF DELEGATES 

 

AUGUST 16, 2019 

 

ISSUE PRESENTED 
 

 You explain that, on July 9, 2019, heavily-armed private militia members
1
 

intimidated Virginians who lined up outside the Pocahontas Building to meet 

with and petition their representatives during a Special Legislative Session. You 

note that the militia members carried assault-style weapons, wore military 

fatigues and accessories, patrolled the crowd or took positions suggestive of a 

security force, and generally assumed the appearance of law enforcement 

officers.  By your account, these militia members were not in line to enter the 

building and were not seeking to engage with members of the General 

Assembly. You express concern about similar conduct occurring at the 

upcoming session of the State Crime Commission, which will meet on August 

19 and 20, 2019, to take up legislative proposals from the Special Legislative 

Session. Accordingly, you have asked whether the conduct of these militia 

members violates the law. 

 

APPLICABLE LAW 
 

 Several provisions of the Constitution of Virginia and the Code of Virginia 

bear on this question. Article I, § 13 of the Constitution of Virginia provides: 

That a well regulated militia, composed of the body of the people, 

trained to arms, is the proper, natural, and safe defense of a free 

state, therefore, the right of the people to keep and bear arms shall   

                                                           
1 Based on your request, I assume for purposes of this opinion that the individuals referenced were 

in fact members of a private militia. 
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not be infringed; that standing armies, in time of peace, should be 

avoided as dangerous to liberty; and that in all cases the military 

should be under strict subordination to, and governed by, the civil 

power.
[2]

 

Section 15.2-1704(A) of the Code of Virginia states: 

The police force of a locality . . . is responsible for the prevention 

and detection of crime, the apprehension of criminals, the 

safeguard of life and property, the preservation of peace and the 

enforcement of state and local laws, regulations, and ordinances.
[3]

 

Section 18.2-174 of the Code of Virginia states in relevant part: 

Any person who falsely assumes or exercises the functions, 

powers, duties, and privileges incident to the office of sheriff, 

police officer, marshal, or other peace officer, or any local, city, 

county, state, or federal law-enforcement officer, or who falsely 

assumes or pretends to be any such officer, is guilty of a Class 1 

misdemeanor.
[4]

 

 

DISCUSSION 

 

The constitutional and statutory provisions quoted above do not deny 

anyone the right to speak, assemble, or petition the government. Nor do they 

impede anyone’s right to bear arms. Legitimate concerns are raised, however, 

“when a group comes as a unit, in uniform, with military or law enforcement 

weapons, equipment, tactics, and appearance, under a clear chain of command 

authority, looking like the police or military, and they are neither a part of or 

subject to the local, state, or federal military or police.”
5
 The Framers of our 

Constitution and laws saw fit to address that activity, and proper enforcement of 

the provisions they crafted will not impair other rights guaranteed under the 

Constitution of the United States or the Constitution of Virginia.  

 

                                                           
2 VA. CONST. art. I, § 13. 

3 VA. CODE ANN. § 15.2-1704 (2018). 

4 VA. CODE ANN. § 18.2-174 (2014). 

5 City of Charlottesville v. Pa. Light Foot Militia, No. CL 17-560, 2018 WL 4698657, at *12 (City 

of Charlottesville Cir. Ct. July 7, 2018). 
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 Article I, § 13 of the Constitution of Virginia makes clear the Framers’ 

intent to preclude private militias. By providing that civilian control of the 

military should be preserved “in all cases,”
6
 the Framers instructed that “no 

private army or militia would have any justified existence or authority apart 

from the federal, state, or local authorities.”
7
 

 

 Article I, § 13, and the strict subordination clause in particular, is closely 

“intertwined with the survival of representative government and personal 

freedoms.”
8
 The provision “ensures the right of all citizens . . . to live free from 

the fear of an alien soldiery commanded by men who are not responsible to law 

and the political process.”
9
 It also facilitates the government’s ability to protect 

the public. As the circuit court recognized in a case arising out of the events in 

Charlottesville in August 2017, “[i]t is a difficult enough job for the local or 

state police, or the National Guard for that matter, to control crowds at events 

such as the Unite the Right rally . . . . With armed but unauthorized militia 

groups . . . bringing weapons and other military equipment into the fray, law 

enforcement’s job is much more difficult and dangerous. This may have been 

part of the impetus for the constitutional provision . . . .”
10

  

 

 In accord with Article I, § 13, § 15.2-1704(A) of the Code of Virginia 

specifically reserves to local police forces “responsibil[ity] for . . . the safeguard 

of life and property, the preservation of peace and the enforcement of state and 

local laws, regulations, and ordinances.”
11

 Likewise, § 18.2-174 of the Code of 

                                                           
6 VA. CONST. art. I, § 13.  

7 City of Charlottesville, 2018 WL 4698657, at *4. 

8 1 A.E. DICK HOWARD, COMMENTARIES ON THE CONSTITUTION OF VIRGINIA, at 277 (1974). 

9 Id.; see also id. at 274 (“The final clause of section 13, which dictates subordination of the 

military to the civil power, possesses more vitality. The passage must be read in conjunction with 

Article V, section 7, which names the Governor as Commander-in-Chief of the armed forces of the 

Commonwealth. Since the Governor is an elected official of the civil government, responsible to the 

people and answerable to the law, his appointment as Commander-in-Chief fulfills the need to keep 

the military authority integrated with the popular will as expressed through the elected officials of 

the Commonwealth.”). 

10 City of Charlottesville, 2018 WL 4698657, at *4. 

11 VA. CODE ANN. § 15.2-1704(A). Virginia law recognizes that local police forces may need 

assistance in certain circumstances and makes appropriate allowances. See, e.g., VA. CODE ANN.      

§ 15.2-1726 (2018) (permitting localities to enter into reciprocal agreements “for cooperation in the 

furnishing of police services”); Id. § 15.2-1724 (2018) (permitting localities to send police officers 

anywhere in the Commonwealth “in response to any law-enforcement emergency involving any 

immediate threat to life or public safety”); id. § 15.2-1734(A) (2018) (permitting localities to call 

into service auxiliary police officers “in time of public emergency” or “at such times as there are 
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Virginia prohibits “falsely assum[ing] or exercis[ing] the functions, powers, 

duties, and privileges incident to the office of sheriff, police officer, marshal, or 

other peace officer, or any local, city, county, state, or federal law-enforcement 

officer, or . . . falsely assum[ing] or pretend[ing] to be any such officer.”
12

 These 

provisions preserve the principle enshrined in Article I, § 13 that police power is 

reserved to those “responsible to the people and answerable to the law.”
13

  

 

 The conduct you describe can constitute a violation of the criminal 

prohibition set out in § 18.2-174. You describe a group of private militia 

members coming as a unit, heavily armed with assault-style weapons, dressed in 

fatigues and other military accessories, and acting in a coordinated fashion. 

These militia members patrolled a line of citizens waiting to engage with 

legislators and projected authority to manage the crowd.  

 

 Under the Code of Virginia, the responsibility to “safeguard . . . life and 

property” and to “preserv[e] . . . peace” is vested in the local police and other 

properly designated law-enforcement personnel.
14

 By engaging in crowd control 

or purporting to secure a public area, private militia members usurp a role 

specifically reserved to law enforcement, thereby “assum[ing] or exercis[ing] 

the functions, powers, duties, and privileges” of law enforcement or peace 

officers.
15

 The improper assumption of law enforcement authority can be used to 

intimidate or chill the exercise of rights reserved to our citizens, such as the 

rights to speak, assemble, and petition the government.
16

 Section 18.2-174 

prohibits such conduct. 

 

 

 

                                                                                                                                  
insufficient numbers of regular police officers to preserve the peace, safety and good order of the 

community”).   

12 VA. CODE ANN. § 18.2-174. 

13 HOWARD, supra n.8, at 274. 

14 VA. CODE ANN. § 15.2-1704; see supra, note 11. 

15 VA. CODE ANN. § 18.2-174. Even if militia members do not actually assume roles reserved for 

law enforcement, they also can violate the criminal prohibition by “pretend[ing]” to be law 

enforcement or peace officers. Id. 

16 See United States v. Chappell, 691 F.3d 388, 399 (4th Cir. 2012) (observing that “[t]he police 

function serves a significant salutary purpose in protecting public safety, but it also possesses an 

oppressive potential in the curtailment of liberty” and recognizing that “adding to the legitimate 

number of officers an untold flock of faux policemen” would “risk expanding the oppressiveness of 

the police function”). 
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CONCLUSION 
 

 Accordingly, it is my opinion that the conduct described in your request 

can constitute a violation of § 18.2-174 of the Code of Virginia. 
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OP. NO. 19-023 

  
APPLICATION OF VIRGINIA FREEDOM OF INFORMATION ACT AND 

OTHER STATE LAWS TO TOURISM COUNCIL  
 
The Tourism Council of the Greater Williamsburg Chamber and Tourism Alliance and the 

Historic Triangle Office of Marketing and Promotion are “public bodies” as defined by the 

Virginia Freedom of Information Act and the Virginia Public Procurement Act, and are 

therefore subject to the provisions of both Acts. The Tourism Council, including its officers 

and employees, are subject to the Virginia State and Local Government Conflict of Interests 

Act, and the Tourism Council is subject to the Virginia Investment of Public Funds Act, the 

Virginia Security for Public Deposits Act, and the Virginia Government Data Collection and 

Dissemination Practices Act. 

 

THE HONORABLE THOMAS K. NORMENT  JR. 

MEMBER, SENATE OF VIRGINIA 

 

AUGUST 16, 2019 

ISSUES PRESENTED 
 

 You ask three questions relating to the Tourism Council of the Greater 

Williamsburg Chamber and Tourism Alliance (the “Tourism Council”) and the 

Historic Triangle Office of Marketing and Promotion (the “Office”): (1) whether 

the Tourism Council is a “public body” as defined by the Virginia Freedom of 

Information Act such that the Tourism Council and Office are subject to the Act;  

(2) whether the Tourism Council and the Office are subject to the Virginia 

Public Procurement Act; and (3) whether the Tourism Council is subject to the 

Virginia State and Local Government Conflict of Interests Act, the Virginia 

Investment of Public Funds Act, the Virginia Security for Public Deposits Act, 

and the Virginia Government Data Collection and Dissemination Practices Act. 

  

BACKGROUND 
 

 In 2018, the General Assembly enacted § 58.1-603.2 to establish a special 

retail sales and use tax of one percent in the Historic Triangle, which includes 

James City County, York County, and the City of Williamsburg. The statute 

requires that the State Comptroller distribute one-half of the revenues generated 

from the tax to the localities in which the tax was collected, and one-half into a 

special state fund known as the Historic Triangle Marketing Fund (the “Fund”).
1
 

                                                           
1 VA. CODE ANN. § 58.1-603.2(D) (Supp. 2019).  
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The Fund consists of tax revenues collected in the Historic Triangle area
2
 and is 

required by statute to be used to promote tourism within the area.
3
       

 

 The statute also created the Tourism Council of the Greater Williamsburg 

Chamber and Tourism Alliance (“Tourism Council”), which consists of one 

member from each of the governing bodies of the Historic Triangle, as well as 

representatives from the Colonial Williamsburg Foundation, the Jamestown-

Yorktown Foundation, Busch Gardens Williamsburg, Historic Jamestowne, the 

Williamsburg Hotel and Motel Association, and the Williamsburg Area 

Restaurant Association.
4
 In addition, the Chief Executive Officer of the Virginia 

Tourism Alliance and the Chief Executive Officer of the Virginia Tourism 

Corporation serve as ex-officio, non-voting members. The Tourism Council is 

tasked with developing strategic plans for the promotion of tourism in the 

Historic Triangle and with creating the Office to help develop and administer 

such plans. The Office is statutorily tasked with duties such as developing and 

implementing plans for the advertisement and promotion of the Historic 

Triangle as a travel destination, coordinating certain advertising and marketing 

efforts between tourism venues in the Historic Triangle, and “performing any 

other function related to the promotion of the Historic Triangle region as may be 

identified by the Council.”
5
 The Tourism Council is required under the statute to 

use monies in the Fund to pay for necessary expenses of the Office and to fund 

the activities of the Office.”
6
 The Tourism Council is required to report annually 

on its and the Office’s activities and use of the Fund.
7
 The annual report is 

submitted not only to the managers or chief executive officers of the localities 

within the Historic Triangle, but also the respective chairs of the House 

                                                           
2 In addition to revenue from the special sales and use tax enacted pursuant to § 58.1-603.2, the 

Fund contains a portion of the revenues derived from transient occupancy taxes assessed in James 

City County and York County pursuant to § 58.1-3823(C). See VA. CODE ANN. § 58.1-3823(C) 

(Supp. 2019).  

3 Specifically, the statute provides that “[m]oneys in the Fund shall be used solely for the purposes 

of marketing, advertising, and promoting the Historic Triangle area as an overnight tourism 

destination, with the intent to attract visitors from a sufficient distance so as to require an overnight 

stay of at least one night . . . .”  VA. CODE ANN. § 58.1-603.2(E)(1).  

4 Id. at subsection D.   

5 Id. at subsection E(3). 

6 Id. 

7 Id.  
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Committee on Finance and Appropriations and the Senate Committee on 

Finance.
8
  

 

 Although they carry out public functions, the Tourism Council and the 

Office operate within the Greater Williamsburg Chamber and Tourism Alliance 

(“Alliance”), which you indicate is a private non-profit chamber of commerce,
9
 

giving rise to the questions you ask regarding the application of the various 

government administration statutes to their operations and governance. 

 

APPLICABLE LAW AND DISCUSSION 

 

1.  Whether the Tourism Council Constitutes a “Public Body” as Defined by the 

Virginia Freedom Of Information Act Such that the Tourism Council and 

Office are Subject to the Act 

 

 The Virginia Freedom of Information Act (FOIA) defines a “public body” 

in relevant part as  

 

any legislative body, authority, board, bureau, commission, 

district or agency of the Commonwealth or of any political 

subdivision of the Commonwealth, including cities, towns and 

counties, municipal councils, governing bodies of counties, school 

boards and planning commissions; governing boards of public 

institutions of higher education; and other organizations, 

corporations or agencies in the Commonwealth supported wholly 

or principally by public funds. It shall include . . . any committee, 

subcommittee, or other entity however designated, of the public 

body created to perform delegated functions of the public body or 

to advise the public body. It shall not exclude any such 

committee, subcommittee or entity because it has private sector or 

citizen members.
[10]

  

  

 The Code directs that “[t]he provisions of [FOIA] shall be liberally 

construed to promote an increased awareness by all persons of governmental 

                                                           
8 Id. 

9 The Greater Williamsburg Chamber and Tourism Alliance is the registered fictitious name of the 

Williamsburg Area Chamber of Commerce. 

10 VA. CODE ANN. § 2.2-3701 (Supp. 2019) (definition of “public body”). 



 

 

89 

2019 REPORT OF THE ATTORNEY GENERAL 

 

 

activities and afford every opportunity to citizens to witness the operations of 

government.”
11

 As noted above, the Tourism Council is a body created by 

statute to perform public functions while operating within a private non-profit 

corporation.
12

 Notwithstanding this unconventional structure, the Tourism 

Council is a separate entity from the Alliance, and was especially created by the 

General Assembly to carry out the public purpose of promoting tourism in the 

Historic Triangle.
13

 In addition to this statutory duty, other indicia that the 

Tourism Council is a “public body” (more precisely, a “board”
14

) of the 

Commonwealth include the use of public funds appropriated by the General 

Assembly and disbursed by the State Treasurer, and the requirement for 

submittal of annual reports regarding short-term and long-term plans and 

expenditures to the General Assembly and other public officials. Additionally, 

the General Assembly has provided that the legal authority creating the Tourism 

Council will expire by operation of law in the event any of the localities in the 

Historic Triangle adopts an additional food and beverage tax, admissions tax, or 

transient occupancy tax not in effect on January 1, 2018.
15

 Thus, the creation, 

membership, function, and termination of the Tourism Council are controlled by 

the General Assembly.
16

 For these reasons, it is my opinion that the Tourism 

                                                           
11 VA. CODE ANN. § 2.2-3700 (2017). 

12 See VA. CODE ANN. § 58.1-603.2(E)(2) (referring to “[t]he Tourism Council of the Greater 

Williamsburg Chamber and Tourism Alliance”).  This opinion does not address the authority under 

which the General Assembly may establish the Tourism Council as an arm of the Greater 

Williamsburg Chamber and Tourism Alliance. 

13 In enacting § 58.1-603.2, the General Assembly found that “maintaining a robust tourism 

industry in the Historic Triangle area, the birthplace of not only the Commonwealth but of our 

nation, is of the utmost economic importance to the Commonwealth as a whole.” 2018 Va. Acts ch. 

850, enacting clause 5. It is well established under Virginia law that economic development is a 

valid public purpose. See 1990 Va. Op. Att’y Gen. 51. See also Mayor & Members of City Council 

v. Industrial Development Authority, 221 Va. 865, 868, 275 S.E.2d 888, 889 (1981) (stating that 

“the [Industrial Development and Revenue Bond] Act is designed to induce new industries to locate 

in the Commonwealth and thereby ‘serves primarily a public purpose and thus constitutes a proper 

function of government’”) (quoting Fairfax County Industrial Development Authority v. Coyner, 

207 Va. 351, 358, 150 S.E.2d 87, 94 (1966)). 

14 The Tourism Council functions as a board with voting and non-voting members. See VA. CODE 

ANN. § 58.1-603.2(E)(2); Bylaws of Tourism Council of the Greater Williamsburg Chamber and 

Tourism Alliance, adopted March 19, 2019. 

15 2018 Va. Acts ch. 850, enacting clause 4. This provision, however, expires January 1, 2026. 

16 See Town of Burlington v. Hosp. Admin. Dist. No. 1, 769 A.2d 861, 862-863 (Maine 2001); Va. 

FOIA Council Op. No. AO-07-12 (concluding that a public instrumentality exercising public and 

essential governmental functions is a “public body” subject to FOIA). 
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Council functions as a board of the Commonwealth within the definition of 

“public body” under FOIA.
17

   

 

 It is further my opinion that as a component of the Tourism Council, the 

Office is a public body subject to FOIA as a “committee, subcommittee, or other 

entity however designated, of the public body created to perform delegated 

functions of the public body or advise the public body.”
18

 The Office functions 

as the administrative arm of a public body, i.e., the Tourism Council,
19

 and is 

charged with the performance of statutorily-delegated duties.
20

 Therefore, the 

Office also falls within the definition of a “public body” in § 2.2-3701.
21

  

 

2.  Whether the Tourism Council and Office are “public bodies” subject to the         

Virginia Public Procurement Act 

 

The Virginia Public Procurement Act (VPPA)
22

 defines a “public body” as  

 

any legislative, executive or judicial body, agency, office, 

department, authority, post, commission, committee, institution, 

board or political subdivision created by law to exercise some 

sovereign power or to perform some governmental duty, and 

empowered by law to undertake the activities described in this 

chapter. “Public body” shall include (i) any independent agency 

of the Commonwealth, and (ii) any metropolitan planning 

                                                           
17 Even if the Tourism Council were not a board of the Commonwealth, it would alternatively 

meet FOIA’s definition of a public body as an “organization . . . supported wholly or principally by 

public funds.” According to your request, the Tourism Council is “wholly funded by tax revenue.”  

18 VA. CODE ANN. § 2.2-3701 (definition of “public body”). 

19 According to Article VI of the Bylaws of the Tourism Council, the Office is subject to “policies 

adopted and approved by the Council.” Article VI also provides that the Executive Director of the 

Tourism Council “shall have direct control, subject to the oversight and authority of the Council, of 

the management of the day-to-day administrative affairs of the Office.”   

20 VA. CODE ANN. § 58.1-603.2(E). See also Transparent GMU v. George Mason Univ., 97 Va. 

Cir. 212 (Nov. 29, 2017), in which the Fairfax County Circuit Court determined that a private 

company conducting fundraising for a public university was not a public body under FOIA because 

it was not wholly or principally supported by public funds, or an entity of a public body created to 

perform delegated functions of the public body or to advise the public body. In contrast, the Office 

meets all of these tests. 

21 Even if the Office did not qualify as a “committee, subcommittee or other entity however 

designated, of [a] public body,” it would alternatively qualify as an “organization . . . supported 

wholly or principally by public funds.” See VA. CODE ANN. § 58.1-603.2(E). 

22 VA. CODE ANN. § 2.2-4300 to -4377 (2017 & Supp. 2019). 
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organization or planning district commission which operates 

exclusively within the Commonwealth of Virginia.
[23]   

 

To constitute a public body for purposes of the VPPA, therefore, an entity 

falling under one of the classifications set out above must be created by law to 

exercise a sovereign power or perform a governmental duty, and must be 

empowered to carry out the activities set forth in the VPPA. 

 

As previously discussed, the Tourism Council is a board created by law to 

perform the duty of promoting tourism within the Historic Triangle, and for 

purposes of VPPA, the Office is an “office” created by law to fulfill statutorily 

prescribed duties relating to this public purpose. Therefore, the Tourism Council 

and Office satisfy the first prong of the definition of “public body” in                 

§ 2.2-4301. 

 

Next, to come within the VPPA’s definition of “public body,” the Tourism 

Council and the Office must be “empowered by law” to carry out the activities 

set forth in the VPPA. Section 58.1-603.2 does not expressly empower the 

Tourism Council or the Office, as its administrative component, to enter into 

contracts; however, they possess such power as may be “fairly implied from the 

language used, or which is necessary to enable [them] to exercise the powers 

expressly granted.”
24

 The Tourism Council, with the assistance of the Office, is 

charged with developing and executing short-term and long-term plans to 

market and promote the facilities, venues, and attractions in the Historic 

Triangle.
25

 To the extent the Tourism Council or the Office must procure goods 

and services from a nongovernmental source to accomplish these duties, the 

power to contract “may [be] reasonably implied as a necessary incident”
26

 to the 

powers expressly granted to the Tourism Council and statutorily delegated to the 

Office.   

 

Accordingly, the Tourism Council and the Office satisfy both prongs of the 

definition of “public body” for purposes of the VPPA. Further, none of the 

                                                           
23 VA. CODE ANN. § 2.2-4301 (2017) (definition of “public body”). 

24 City of Hampton v. Newport News & Hampton Ry., Gas & Elec. Co., 144 Va. 24, 27, 131 S.E. 

330, 331 (1926); see also Bader v. Norfolk Redevelopment & Housing Authority, 10 Va. App. 697, 

702, 396 S.E.2d 141, 144 (1990).  

25 VA. CODE ANN. § 58.1-603.2(E)(3). 

26 Bader, 10 Va. App. at 702, 396 S.E.2d at 144. 
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transactions exempted from the VPPA’s application by § 2.2-4343 relate to the 

Tourism Council or the Office. Thus, it is my opinion that the Tourism Council 

and the Office are “public bodies” as defined in the VPPA and are therefore 

subject to the Act. 

 

3. Whether the Tourism Council is Subject to Certain Other Government  

 Administration Legislation 

 

You have also asked whether the Tourism Council is subject to the 

Virginia State and Local Government Conflict of Interests Act, the Virginia 

Investment of Public Funds Act, the Virginia Security for Public Deposits Act, 

and the Virginia Government Data Collection and Dissemination Practices 

Act.
27

 

  

A. Virginia State and Local Government Conflict of Interests Act  

 

The Virginia State and Local Government Conflict of Interests Act
28

 

applies to all state and local government officers and employees and “prohibits 

inappropriate conflicts and requires disclosure of economic interests.”
29

 The 

phrase “state and local government officers and employees” is defined only to 

the extent of excluding members of the General Assembly.
30

 The term 

“employee,” however, is defined as any “person[] employed by a governmental 

or advisory agency,” and “officer” is defined as “any person appointed or 

elected to any governmental or advisory agency . . . , whether or not he receives 

compensation or other emolument of office.”
31

 In turn, “governmental agency” 

is defined broadly as “each component part of the legislative, executive or 

judicial branches of state and local government, including each office, 

department, authority, post, commission, committee, and each institution or 

board created by law to exercise some regulatory or sovereign power or duty.”
32

  

  

                                                           
27 Although your request references “other applicable legislation,” this opinion is limited to the 

four Acts expressly listed in your letter. 

28 VA. CODE ANN. §§ 2.2-3100 to -3132 (2017 & Supp. 2019). 

29 VA. CODE ANN. § 2.2-3100 (Supp. 2019). 

30 VA. CODE ANN. § 2.2-3101 (2017) (definition of “state and local government officers and 

employees”). The General Assembly Conflicts of Interests Act, VA. CODE ANN. §§ 30-100 to -129.3 

(2018), governs the members of the General Assembly. 

31 VA. CODE ANN. § 2.2-3101 (definitions of “employee” and “officer”). 

32 Id. (definition of “governmental agency”). 
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 Again, the Tourism Council is, in my view, a board created by the General 

Assembly under § 58.1-603.2 to manage and administer the use of public funds 

to be used solely to market, advertise, and promote the Historic Triangle area as 

an overnight tourist destination.
33

 In light of this public function established by 

law, it is my opinion that the Tourism Council meets the definition of 

“governmental agency” under the Virginia State and Local Government Conflict 

of Interests Act, and its officers and employees are therefore subject to 

applicable prohibitions and requirements of that Act.
34

 

 

B. Virginia Investment of Public Funds Act 

 

 The Virginia Investment of Public Funds Act
35

 governs the investment of 

sinking funds and other public funds “by the Commonwealth, all public officers, 

municipal corporations, other political subdivisions and all other public bodies 

of the Commonwealth.”
36

 The relevant question for purposes of this Act is 

whether the Tourism Council is a “public body.” The Tourism Council is 

created by the General Assembly for purposes of performing public duties 

assigned by statute; uses public tax revenues to carry out its purposes; and 

makes annual reports concerning the use of these public funds to the managers 

or chief executive officers of the City of Williamsburg and the Counties of 

James City and York and to the Chairmen of the House Committees on Finance 

and Appropriations and the Senate Committee on Finance.
37

 In addition, all 

expenditures and disbursements from the Historic Triangle Marketing Fund 

“shall be made by the State Treasurer on warrants issued by the Comptroller 

upon written request signed by the Secretary of Finance.”
38

 For these reasons, to 

the extent the Tourism Council invests public funds, it is my opinion that it 

would do so as a public body within the meaning of and in accordance with the 

Virginia Investment of Public Funds Act. 

 

 

                                                           
33 VA. CODE ANN. § 58.1-603.2(D). 

34 Section 58.1-603.2(E)(2) sets out the members of the Council, and § 58.1-603.2(E)(3) provides 

that the Council shall establish the Historic Triangle Office of Marketing and Promotion to be 

overseen by a professional with experience in marketing or advertising and the tourism industry.   

35 VA. CODE ANN. §§ 2.2-4500 & -4519 (2017). 

36 VA. CODE ANN. §§ 2.2-4500 to -4501. 

37 VA. CODE ANN. § 58.1-603.2. 

38 VA. CODE ANN. § 58.1-603.2(E). 
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C. Virginia Security for Public Deposits Act 

 

The Virginia Security for Public Deposits Act
39

 establishes uniform 

methods to secure all public deposits held in financial institutions.
40

 A “public 

deposit” is defined in the Act as “moneys held by a public depositor who is 

charged with the duty to receive or administer such moneys while acting in an 

official capacity, such moneys being deposited in any of the following types of 

accounts: nonnegotiable time deposits, demand deposits, savings deposits, or 

any other transaction accounts.”
41

 A “public depositor” is defined in the Act as 

“the Commonwealth or any county, city, town or other political subdivision 

thereof, including any commission, institution, committee, board, or officer of 

the foregoing and any state court.”
42

   

  

 As discussed above, the Tourism Council is a board of the Commonwealth 

that functions as a public body in using, and accounting for the use of, funds in 

the Historic Triangle Marketing Fund, and the disbursement of such funds to the 

Tourism Council is fulfilled by the Secretary of Finance, the Comptroller, and 

the State Treasurer.
43

 Thus, it is my opinion that any public deposits made by the 

Tourism Council of such disbursements must be secured pursuant to the 

Virginia Security for Public Deposits Act.
44

 

 

D. Virginia Government Data Collection and Dissemination Practices Act 

  

 The Virginia Government Data Collection and Dissemination Practices 

Act
45

 governs the collection, protection, correction, and dissemination of 

personal information by “agencies” in the Commonwealth.
46

 The term “agency” 

is defined in relevant part as “any agency, authority, board, department, division, 

commission, institution, bureau, or like governmental entity of the 

                                                           
39 VA. CODE ANN. §§ 2.2-4400 to -4411 (2017). 

40 See VA. CODE ANN. § 2.2-1815; § 2.2-4400(C); 1 VA. ADMIN. CODE § 75-20-10. 

41 VA. CODE ANN. § 2.2-4401 (definition of “public deposit”). 

42 Id. (definition of “public depositor”). 

43 VA. CODE ANN. § 58.1-603.2. 

44 This includes a requirement that such funds be deposited into a “qualified public depository.” 

See VA. CODE ANN. § 2.2-4407. 

45 VA. CODE ANN. §§ 2.2-3800 to –3809 (2017 & Supp. 2019). 

46 VA. CODE ANN. § 2.2-3800 (Supp. 2019). 
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Commonwealth.”
47

 As discussed in this opinion, the Tourism Council functions 

as a board of the Commonwealth in carrying out its statutory duties and using 

public funds to fulfill the public purpose of promoting tourism in the Historic 

Triangle. To the extent the Tourism Council has any legitimate reason to collect, 

maintain, or disseminate personal information,
48

 it is my opinion that in doing so 

the Tourism Council acts as a governmental agent of the Commonwealth and 

would be subject to the Virginia Government Data Collection and Dissemination 

Practices Act. 

 

Conclusion 

 

 Accordingly, it is my opinion that the Tourism Council of the Greater 

Williamsburg Chamber and its administrative arm, the Historic Triangle Office 

of Marketing and Promotion, are public bodies as defined by the Virginia 

Freedom of Information Act and the Virginia Public Procurement Act and 

consequently, are subject to the provisions of both Acts. In addition, the 

Tourism Council, including its officers and employees, are subject to the 

Virginia State and Local Government Conflict of Interests Act, and the Tourism 

Council is subject to the Virginia Investment of Public Funds Act, the Virginia 

Security for Public Deposits Act and the Virginia Government Data Collection 

and Dissemination Practices Act. 

 

 

 

 

 

 

 

 

                                                           
47 VA. CODE ANN. § 2.2-3801 (Supp. 2019) (definition of “agency”). 

48 See VA. CODE ANN. § 2.2-3800(C)(10) (stating that “[t]he Commonwealth or any agency . . . 

thereof shall not collect personal information except as explicitly or implicitly authorized by law”); 

see also generally VA. CODE ANN. § 2.2-3801 (defining “personal information”). 
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OP. NO. 19-005 

SHERIFFS: OFF-DUTY EMPLOYMENT OF DEPUTY SHERIFFS  
 
While a sheriff is not authorized to assign on-duty deputies to provide dedicated security for a 

private school in the manner described, the school may be permitted to hire off-duty deputies 

to provide security at the school, provided the locality has enacted an ordinance pursuant to     

§ 15.2-1712. 

THE HONORABLE DAVID L. DOUGHTY JR.                                                                                              

NORTHAMPTON COUNTY SHERIFF     

                                                                                                                             

AUGUST 23, 2019 

ISSUE PRESENTED 

 

 You ask whether a sheriff may, at the request of a private school, employ a 

deputy to provide continuous security for the school during its session each year. 

 

BACKGROUND 

 

 You relate that a private school has requested that you employ a deputy to 

provide regular, continuous security for the school during its session each year, 

which lasts for nine months. For the three months that the school is out of 

session, the deputy would be under the direction of the sheriff for other 

assignments. The private school has agreed to reimburse the county for any local 

funds needed to fulfill the request, including funds needed to cover salary, 

benefits, uniforms, mileage, police supplies, meals and lodging, and vehicle 

supplies. Under this proposal, Northampton County would invoice the private 

school for costs associated with the deputy position during the nine-month 

period. 

 

APPLICABLE LAW AND DISCUSSION 

 A sheriff in Virginia is a constitutional officer whose duties are prescribed 

in general law or special act.
1
 A sheriff may exercise all powers that are 

conferred upon him expressly in the law, as well as all powers that are 

                                                           
1 VA. CONST. art. VII, § 4 (providing that the duties of constitutional officers “shall be prescribed 

by general law or special act”); VA. CODE ANN. § 15.2-1609 (2018) (providing that sheriffs shall 

exercise all powers conferred and perform all duties imposed by general law). 
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necessarily implied from expressly-conferred powers,
2
 and he is free to 

discharge the duties of his office in the manner he deems appropriate.
3
 A sheriff 

may not, however, exercise powers that have not been conferred upon him under 

law.
4
 

 

 An essential duty of a sheriff is the preservation of peace and order in the 

jurisdiction he serves.
5
 This is a duty that is owed to the public at large, as 

opposed to any particular individual or group.
6
 Accordingly, a prior opinion of 

this Office concluded that in the absence of a statute authorizing such an action, 

a sheriff is not permitted to dedicate deputies to provide full-time security 

services at a private hospital.
7
 A similar analysis applies in the scenario you 

present, such that a sheriff is not authorized under existing law to assign on-duty 

deputies to provide dedicated security for a private school in the manner you 

describe.
8
 

 

 Notwithstanding this limitation for on-duty deputies, the locality in which 

the sheriff serves may adopt an ordinance that allows deputy sheriffs to engage 

in off-duty employment occasionally requiring the use of police powers.
9
 Where 

permitted under the scope of such an ordinance, a private school may employ 

                                                           
2 2015 Op. Va. Att’y Gen. 93, 94 (stating that a sheriff’s duties are limited to those conferred 

expressly or by necessary implication); 2012 Op. Va. Att’y Gen. 110, 111 (noting that under the 

Dillon Rule, constitutional officers “have only those powers expressly granted, those that are 

necessarily or fairly implied from expressly granted powers, and those that are essential and 

indispensable”); 2002 Op. Va. Att’y Gen. 151, 153. 

3 2015 Op. Va. Att’y Gen. 93, 94; 2002 Op. Va. Att’y Gen. 151, 153. 

4 See 1991 Op. Va. Att’y Gen. 218, 220 (concluding that the use of deputy sheriffs as correctional 

officers for a private entity is not permitted because such service is beyond the scope of duties 

imposed on a sheriff by law). 

5 VA. CODE ANN. § 15.2-1609 (providing that a sheriff “shall enforce the law or see that it is 

enforced in the locality from which he is elected”); Commonwealth v. Malbon, 195 Va. 368, 371, 78 

S.E.2d 683, 686 (1953) (stating that a sheriff is a conservator of the peace). 

6 68 Op. Cal. Att’y Gen. 175, 180-82 (1985); 70 AM. JUR. 2D § 36; cf. Whitaker v. Estate of 

Murphy, 12 Va. Cir. 490, 494 (Henrico Cty. Cir. Ct. 1982) (providing that the obligations of a police 

officer are of a public nature). 

7 2015 Op. Va. Att’y Gen. 93.   

8 To the extent this conclusion is inconsistent with that of a prior opinion of this Office, 2013 Op. 

Va. Att’y Gen. 96 (July 19, 2013), the conclusion of the prior opinion is overruled.  

9 VA. CODE ANN. § 15.2-1712 (2018) (providing that “any locality may adopt an ordinance which 

permits law-enforcement officers and deputy sheriffs in such locality to engage in off-duty 

employment which may occasionally require the use of their police powers in the performance of 

such employment”).  
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off-duty deputy sheriffs to provide security at the school, subject to such 

reasonable rules as may be adopted by the locality or promulgated by the sheriff 

pursuant to § 15.2-1712.
10

   

 

CONCLUSION 

 

 Accordingly, it is my opinion that while a sheriff is not authorized under 

existing law to assign on-duty deputies to provide dedicated security for a 

private school in the manner you describe, a locality may adopt an ordinance 

that allows deputy sheriffs to engage in off-duty employment that occasionally 

requires the exercise of police powers. Where permitted under the scope of such 

an ordinance, a private school may employ off-duty deputy sheriffs to provide 

security at the school, subject to such reasonable rules as may be adopted by the 

locality or promulgated by the sheriff pursuant to § 15.2-1712.
11

  

                                                           
10 Id. (“Such ordinance may include reasonable rules to apply to such off-duty employment, or it 

may delegate the promulgation of such reasonable rules to the chief of the respective police 

departments or the sheriff of the county or city.”).   

11 Further, irrespective of the employment of off-duty deputy sheriffs in this manner, a sheriff 

retains full authority to respond to calls for emergency law-enforcement assistance from the private 

school, and nothing in this opinion should be construed to affect this authority in any way. 
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OP. NO. 18-069 
 
COUNTIES, CITIES AND TOWNS: 
ZONING ORDINANCES REGULATING THE LOCATION OF FIREARMS 

SALES ESTABLISHMENTS 
 
A local government has authority to enact a zoning ordinance regulating the location of 

establishments that sell firearms, provided such ordinance is for a permissible purpose and is 

reasonably related to the governmental purpose it seeks to accomplish. Such a zoning 

ordinance is not prohibited by § 15.2-915 because the statute does not pertain to the location of 

firearms sales facilities, nor does it express a clear intent to preempt local zoning regulations. 

 

THE HONORABLE SAM RASOUL 

MEMBER, VIRGINIA HOUSE OF DELEGATES  

 

AUGUST 23, 2019 

ISSUE PRESENTED 

 

 You have asked whether § 15.2-915 of the Code of Virginia precludes a 

locality from adopting a zoning ordinance that regulates the location of firearms 

sales facilities.    

 

BACKGROUND 

 

 You relate that a gun shop recently opened in the City of Salem and is 

located within approximately 100 yards of an elementary school in the County 

of Roanoke. You state that the patrons of the gun shop often legally carry 

firearms in and out of the establishment and have a direct line of sight to the 

school playground and various classrooms. You further relate that neither Salem 

nor Roanoke has adopted a zoning ordinance regulating the location of gun 

shops.
1
 

 

APPLICABLE LAW AND DISCUSSION 
 

   The General Assembly enacted § 15.2-915 to prohibit localities from 

adopting ordinances that restrict the purchase, possession, transfer, ownership, 

                                                           
1 Whether the owner of the gun shop you mention has a vested right in the use of the property 

currently occupied by the gun shop was not raised in your inquiry and is beyond the scope of this 

opinion. 
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carrying, storage, or transportation of firearms.
2
 Section 15.2-915(A) states in 

relevant part as follows: 

 

No locality shall adopt or enforce any ordinance, resolution or 

motion, as permitted by § 15.2-1425, and no agent of such locality 

shall take any administrative action, governing the purchase, 

possession, transfer, ownership, carrying, storage or transporting 

of firearms, ammunition, or components or combination thereof 

other than those expressly authorized by statute. For purposes of 

this section, a statute that does not refer to firearms, ammunition, 

or components or combination thereof, shall not be construed to 

provide express authorization.
[3] 

 

 The exercise of a local government’s authority, including the adoption of 

zoning regulations, must not be inconsistent with state law.
4
 Relevant to your 

inquiry, an ordinance is preempted if it is expressly prohibited by state law, or if 

the state has enacted regulations so comprehensive that the state is considered to 

have occupied the entire field.
5
 In determining whether an ordinance is 

inconsistent with a statute, the relevant state law must be construed “according 

to the language used by the legislature,”
6
 which is key in determining intent.

7
 

 

The question you present is whether the General Assembly, in enacting       

§ 15.2-915, intended to so invade the field of firearm sales such that local 

governments are prohibited from exercising their zoning powers in order to 

regulate the location of establishments selling firearms. Based on Virginia 

precedent,
8
 I am of the opinion that § 15.2-915 does not prohibit localities from 

adopting such zoning regulations.  

                                                           
2 See 1994 Op. Va. Att’y Gen. 29, 32 (“Following the [Virginia] Supreme Court’s decision in 

Stallings v. Wall, the General Assembly adopted § 15.1-29.15 [now § 15.2-915] to curtail, in               

part, . . .  the broad scope of authority the Court had found localities to have over firearms.”).  

3 VA. CODE ANN. § 15.2-915(A) (2018). 

4 See, e.g., VA. CODE ANN. § 1-248 (2017). 

5 See Res. Conservation Mgmt., Inc. v. Bd. of Supvrs., 238 Va. 15, 21-23, 380 S.E.2d 879, 883-84 

(1989) (describing express preemption and field preemption). 

6 Anderson v. Commonwealth, 182 Va. 560, 565, 29 S.E.2d 838, 840 (1944). 

7 See Herrel v. Commonwealth, 28 Va. App. 579, 584, 507 S.E.2d 633, 636 (1998). 

8 See Cty. of Chesterfield v. Windy Hill, Ltd., 263 Va. 197, 202-06, 559 S.E.2d 627, 629-32 

(2002) (exclusive authority of the Alcoholic Beverage Control Board to regulate sale of alcohol did 

not preclude a locality from adopting a valid zoning ordinance to regulate the location of an 
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By its express terms § 15.2-915 prohibits only those ordinances that govern 

“the purchase, possession, transfer, ownership, carrying, storage or transporting 

of firearms, ammunition, or components or combination thereof.” While this 

language targets specific activities relating to firearms, it does not restrict a 

locality’s authority to control the location of a firearm sales establishment 

through zoning.
9
 In a prior opinion of this Office, it was determined that a local 

ordinance regulating the operation of shooting ranges did not violate                    

§ 15.1-29.15, predecessor to § 15.2-915, because the ordinance did not impose 

any obligation on the owner of a firearm and did not govern “the purchase, 

possession, transfer, ownership, carrying or transporting of firearms, 

ammunition or components or combination thereof.”
10

 A similar analysis would 

apply to a zoning ordinance regulating the location of gun shops in that any such 

ordinance would not be a prohibitive measure impacting a gun owner’s right to 

purchase or possess a firearm.  

 

It is well established that local governing bodies may adopt and amend 

zoning ordinances.
11

 With respect to your inquiry, § 15.2-2280 states as follows: 

 

Any locality may, by ordinance, classify the territory under its 

jurisdiction or any substantial portion thereof into districts of such 

number, shape and size as it may deem best suited to carry out the   

                                                                                                                                  
establishment selling alcoholic beverages); Res. Conservation Mgmt., 238 Va. at 20-21, 380 S.E.2d 

at 882-83 (county’s zoning authority to prohibit landfills in certain locations not preempted by 

Virginia Waste Management Act); City of Norfolk v. Tiny House, Inc., 222 Va. 414, 423-24, 281 

S.E.2d 836, 841 (1981) (municipality’s zoning authority to regulate the location of an establishment 

selling alcoholic beverages was not preempted by Alcoholic Beverage Control Act).  

9 In dealing with the proper interpretation of a similar state statute, § 65.870 of the Kentucky 

Revised Statutes, the Court of Appeals of Kentucky found that “the trial court correctly ruled that the 

statute did not prohibit zoning regulations that affected gun shops. . . . While the Bellevue and 

Dayton zoning ordinances regulate the locations where gun shop businesses may operate, they do 

not occupy any part of the field of regulation of the transfer, ownership, possession, carrying or 

transportation of firearms, ammunition, or components of firearms or combinations thereof. These 

ordinances do not represent regulations in the field of firearm regulation prohibited by [the statute]. 

Rather, they represent regulations in the field of land use, a field of regulation that cities have 

authority to control.” Peter Garrett Gunsmith, Inc. v. City of Dayton, 98 S.W.3d 517, 520 (Ky. Ct. 

App. 2002) (internal citations and quotation marks omitted). 

10 1994 Op. Va. Att’y Gen. 29, 32. 

11 See City of Manassas v. Rosson, 224 Va. 12, 17, 294 S.E.2d 799, 801-02 (1982), appeal 

dismissed, 459 U.S. 1166 (1983) (quoting Bd. of Supvrs. v. Carper, 200 Va. 653, 660, 107 S.E.2d 

390, 395 (1959)). 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981139060&pubNum=711&originatingDoc=I8d766dd2027c11dab386b232635db992&refType=RP&fi=co_pp_sp_711_841&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_841
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981139060&pubNum=711&originatingDoc=I8d766dd2027c11dab386b232635db992&refType=RP&fi=co_pp_sp_711_841&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_841
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purposes of this article, and in each district it may regulate, 

restrict, permit, prohibit, and determine the following: 

 

(1) The use of land, buildings, structures and other premises for 

agricultural, business, industrial, residential, flood plain and other 

specific uses . . . .
[12] 

 

Similarly, § 15.2-2284 provides that zoning ordinances “shall be drawn 

and applied with reasonable consideration for . . . the suitability of property for 

various uses . . . and the encouragement of the most appropriate use of land 

throughout the locality.”
13

 The overarching legislative objective of a zoning 

ordinance is the protection and promotion of the public health, safety, and 

welfare.
14

 More specifically, a locality is authorized to adopt zoning ordinances 

“to prevent the use of land in a manner . . . deemed detrimental to the general 

welfare of its inhabitants and deemed as having a deleterious effect on the 

community.”
15

  

 

Section 15.2-915 is not so comprehensive that it demonstrates a clear intent 

on the part of the legislature to usurp a locality’s authority under § 15.2-2280 

and § 15.2-2284 to regulate the location of firearms sales businesses. “[W]hen 

the General Assembly intends to preempt a field, it knows how to express its 

intention.”
16

 In City of Norfolk v. Tiny House, Inc., the Supreme Court of 

Virginia upheld a local zoning ordinance regulating the location of businesses 

that sell alcoholic beverages, notwithstanding the broad authority given to the 

Alcoholic Beverage Control (ABC) Commission under state law to regulate the 

sale and purchase of such beverages. The Court reasoned that if establishments 

licensed by the ABC Commission were not subject to local zoning restrictions, 

then the Commission would be empowered to grant a license for the location of 

an establishment serving alcoholic beverages in a residential neighborhood 

without any input or approval by the local government.
17

 Recognizing the 

absurdity of this result, the Court found “no manifest intention on the part of the 

legislature to grant such sweeping and unbridled authority to the ABC 

                                                           
12 VA. CODE ANN. § 15.2-2280 (2018) (emphasis added). 

13 VA. CODE ANN. § 15.2-2284 (2018). 

14 See VA. CODE ANN. §§ 15.2-2200 (2018); 15.2-2283 (2018). 

15 City of Norfolk v. Tiny House, Inc., 222 Va. 414, 424, 281 S.E.2d 836, 842 (1981). 

16 Res. Conservation Mgmt., Inc. v. Bd. of Supvrs., 238 Va. 15, 23, 380 S.E.2d 879, 884 (1989).   

17 Tiny House, 222 Va. at 422, 281 S.E.2d at 841. 
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Commission.”
18

 Similarly, in County of Chesterfield v. Windy Hill Ltd., the 

Court upheld the issuance of a conditional use permit for a particular use of land 

with a condition that no alcoholic beverages would be permitted on the property. 

Following the precedent set in Tiny House, the Court upheld the conditional use 

permit on a finding that the General Assembly has vested authority in the local 

governing body to regulate the location of land uses, notwithstanding the 

exclusive authority of the ABC Board
19

 to regulate the sale and purchase of 

alcoholic beverages in Virginia.
20

   

 

Accordingly, where there is no clear expression of legislative intent to 

preempt local land use authority, the explicit grant of zoning powers to regulate 

the use of land and buildings remains in effect.
21

 This is consistent with the tenet 

of statutory construction holding that “[i]f both the statute and ordinance can 

stand together, courts are obliged to harmonize them, rather than nullifying the 

ordinance.”
22

 Of course, zoning regulations must be reasonably suited to the 

objectives to be accomplished,
23

 and those objectives must be consistent with 

                                                           
18 Id. 

19 The Virginia Alcoholic Beverage Control Commission was renamed the Virginia Alcoholic 

Beverage Control Board, effective July 1, 1996. See 1985 Va. Acts ch. 448. The Department of 

Alcoholic Beverage Control was subsequently converted to the Virginia Alcoholic Beverage Control 

Authority, effective July 1, 2018 and is governed by a Board of Directors. See 2015 Va. Acts ch. 

730. 

20 Cty. of Chesterfield v. Windy Hill, Ltd., 263 Va. 197, 207, 559 S.E.2d 627, 632 (2002). 

21 See, e.g., id. at 204, 559 S.E.2d at 630 (“There is no language in the ABC Act which takes from 

local governments the powers conferred upon them by zoning statutes to regulate land use.”); Res. 

Conservation Mgmt., 238 Va. at 22, 380 S.E.2d at 883 (“We disagree with the petitioners that, by 

passage of the [Waste Management] Act, the General Assembly preempted the field of waste 

management regulation to the extent that a local land use regulation is rendered void.”); Tiny House, 

222 Va. at 422, 281 S.E.2d at 841 (The General Assembly “ did not intend to usurp the . . . power of 

local governments or to prevent them from achieving the orderly use of land through zoning 

ordinances.”); City of Richmond v. S. Ry. Co., 203 Va. 220, 225, 123 S.E.2d 641, 645 (1962) 

(“[T]he vesting in the [State Corporation] Commission of control over public utilities does not, 

without more, take from the local governments the powers conferred upon them by zoning 

statutes.”); Va. Alcoholic Bev. Control Auth. v. Bd. of Supvrs., 2018 WL 5795589 at *11 (Va. Ct. 

App. Nov. 6, 2018) (“Nothing in the language of either the amendment or the enactment clause [of    

§ 4.1-100] expresses any intent to give the ABC Board any special or expanded authority.”); 2015 

Op. Va. Att’y Gen. 72, 78 (“[A]ny attempt to preempt zoning powers must be made clear.”).   

22 Bd. of Supvrs. v. Pumphrey, 221 Va. 205, 207, 269 S.E.2d 361, 362 (1980).  

23 City of Manassas v. Rosson, 224 Va. 12, 19-20, 294 S.E.2d 799, 803 (1982), appeal dismissed, 

459 U.S. 1166 (1983) (citing Alford v. City of Newport News, 220 Va. 584, 586, 260 S.E.2d 241, 

243 (1979)); Tiny House, 222 Va. at 424, 281 S.E.2d at 842; see also 1994 Op. Va. Att’y Gen. 29, 

32 (citing Tidewater Homebuilders v. City of Va. Beach, 241 Va. 114, 400 S.E.2d 523, 526 (1991)) 

(“A locality exercising its . . . powers is allowed to use its discretion in selecting the means to do so, 
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permissible governmental purposes.
24

 Zoning ordinances are presumed to be 

reasonable and valid,
25

 and in determining whether a particular ordinance is 

reasonable and consistent with state and federal law, a court will consider the 

particular facts and circumstances of the case, including legislative intent and 

the language and effect of the ordinance in question.
26

   

 

CONCLUSION 

  

 It is my opinion that a local government has authority to enact a zoning 

ordinance regulating the location of establishments that sell firearms, provided 

such ordinance is for a permissible purpose and is reasonably related to the 

governmental purpose it seeks to accomplish. Such an ordinance is not 

prohibited by § 15.2-915 because the statute does not pertain to the location of 

firearms sales facilities, nor does the statute express a clear intent to preempt 

local zoning regulations. Whether a particular ordinance is permissible, 

reasonable, and constitutional are questions to be determined on a case-by-case 

basis.
27

 

 

                                                                                                                                  
as long as the mechanism it chooses is reasonable and does not unduly restrict any constitutional 

rights”). 

24 See VA. CODE ANN. §§ 15.2-2200, -2283, -2284. 

25 Tiny House, 222 Va. at 419, 281 S.E.2d at 839 (citing Kisley v. City of Falls Church, 212 Va. 

693, 607, 187 S.E.2d 168, 171 (1972)). 

26 Res. Conservation Mgmt., 238 Va. at 20, 380 S.E.2d at 882. 

27 Attorneys General consistently have declined to render opinions on specific factual matters. See 

2009 Op. Va. Att’y Gen. 80, 81 and n.17. 
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OP. NO. 19-017 
 
SUBMERGED LANDS:  
EASEMENTS FOR FLOOD CONTROL PROJECTS 
 
The Commonwealth, acting through the Virginia Marine Resources Commission, may grant 

easements to local governments to use state-owned bottomlands for flood control projects. 

Such easements must be executed by the Attorney General and countersigned by the 

Governor. 

 
THE HONORABLE STEVEN G. BOWMAN 

COMMISSIONER, VIRGINIA MARINE RESOURCES COMMISSION 

 

SEPTEMBER 6, 2019 

 

ISSUES PRESENTED 

 

 You have asked several related questions regarding the Commonwealth’s 

authority to grant easements pursuant to § 28.2-1200.1 of the Code of Virginia 

“for local government projects that are necessary to increase resilience to natural 

hazards and extreme weather.” Specifically, you ask: 

 

1. Are flood control projects including, but not limited to structures 

such as dikes, levees, and tide gates on state-owned submerged 

land that increase resilience to natural hazards and extreme 

weather, considered to be a type of “governmental activity” as 

defined in §§ 28.2-1300 and 28.2-1400? 

 

2. Does § 28.2-1200.1 provide authority to grant an easement for 

such projects? 

 

3. Does § 28.2-1200.1 require the easement to be granted by the 

Commonwealth through action of the General Assembly, or does 

it provide for an  easement to be granted by the Virginia Marine 

Resources Commission with the approval of the Governor and 

Attorney General? 

 

 Taken as a whole, I understand you to ask whether, and by what procedure, 

§ 28.2-1200.1 allows the Commonwealth to grant an easement in state-owned 

bottomlands to a local government for the construction of flood control projects. 
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Please note that the conclusions that follow are limited to easements in 

submerged bottomlands that are located outside the Baylor Survey.
1
 

 

APPLICABLE LAW AND DISCUSSION 

 

1.  Local Flood Control Projects are “Governmental Activities” under                

§§ 28.2-1300 and 28.2-1400. 

 

 Section 28.2-1200.1 provides in relevant part that “the Commonwealth 

may grant a lease, easement, or other limited interest in state-owned 

bottomlands covered by waters pursuant to § 28.2-1208 or as long as the 

property is used by a governmental entity for the performance of a governmental 

activity, as defined in §§ 28.2-1300 and 28.2-1400.”
2
 Sections 28.2-1300 and 

28.2-1400 define the term “governmental activity” as follows: 

 

 “Governmental activity” means any of the services provided by 

the Commonwealth or a county, city, or town to its citizens for the 

purpose of maintaining public facilities, including but not limited 

to, such services as constructing, repairing and maintaining roads; 

providing street lights and sewage facilities; supplying and 

treating water; and constructing public buildings.
[3]

 

 

 In order for a flood control project to be a “governmental activity,” 

therefore, it must be (1) a service provided by the Commonwealth or a county, 

city, or town to its citizens, and (2) for the purpose of maintaining public 

facilities. With regard to the first prong of this definition, a local government’s 

flood control project to increase resilience to natural hazards and extreme 

weather is a service undertaken by a county, city, or town for its citizens.
4
 With 

regard to the second prong of the definition, neither § 28.2-1300 nor § 28.2-1400 

defines the term “public facilities.” Therefore, consideration of other sections of 

the Code of Virginia is appropriate in accordance with the rule of statutory 

                                                           
1 The 1894 Baylor Survey maps the Commonwealth’s natural oyster beds, rocks, and shoals.  

2 VA. CODE ANN. § 28.2-1200.1 (2016). 

3 VA. CODE ANN. § 28.2-1300 (2016). While § 28.2-1400 omits the comma after the word “city,” 

the definitions are otherwise the same. 

4 See VA. CODE ANN. § 15.2-970(A) (2018) (authorizing localities to construct structures to 

prevent flooding and stating that such construction is “a proper governmental function for a public 

purpose”). 

http://law.lis.virginia.gov/vacode/28.2-1208/
http://law.lis.virginia.gov/vacode/28.2-1300/
http://law.lis.virginia.gov/vacode/28.2-1400/
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construction that “[t]he Code of Virginia constitutes a single body of law, and 

other sections can be looked to where the same phraseology is employed.”
5
 

Section 15.2-970 grants any locality
6
 the power to “construct a dam, levee, 

seawall or other structure or device, or perform dredging operations . . . referred 

to as ‘works,’ the purpose of which is to prevent the tidal erosion, flooding or 

inundation of such locality, or part thereof.”
7
 Section 15.2-970 further states that 

“[t]he design, construction, performance, maintenance and operation of any such 

works is hereby declared to be a proper governmental function for a public 

purpose.”
8
 Additionally,§ 15.2-2329, which grants certain localities the power to 

impose impact fees to pay for “public facilities” necessary for residential 

development, deems “flood control facilities, and bank and shore protection and 

enhancement improvements” as public facilities.
9
 

Given that the Code (1) empowers a locality to construct “works” to 

“prevent the tidal erosion, flooding or inundation of such locality” and declares 

that such an undertaking is a proper governmental function for a public purpose; 

and (2) refers to “flood control facilities” as “public facilities,” it is my opinion 

that the type of flood control projects described in your letter are “public 

facilities” as that term is used in § 28.2-1300 and § 28.2-1400. Accordingly, it is 

also my opinion that when a local government undertakes a flood control 

project, it is engaging in a “governmental activity” as defined in §§ 28.2-1300 

and 28.2-1400. 

5 King v. Commonwealth, 2 Va. App. 708, 710, 347 S.E.2d 530, 531 (1986) (citing First Nat’l 

Bank of Richmond v. Holland, 99 Va. 495, 504, 39 S.E. 126, 129-30 (1901)). 

6 As used in Title 15.2, the terms “locality” and “local government” mean “a county, city, or town, 

as the context may require.” VA. CODE ANN. § 15.2-102.

7  VA. CODE ANN. § 15.2-970(A) (emphasis added). 

8 Id.; see also VA. CODE ANN. § 10.1-658 (2012) (“The General Assembly . . . supports and 
encourages those measures which prevent, mitigate and alleviate the effects of stormwater 
surges and flooding, and declares that the expenditure of public funds and any obligations incurred 

in the development of flood control and other civil works projects, the benefits of which may accrue 

to any county, municipality or region in the Commonwealth, are necessary expenses of local 

and state government.). 

 9  VA. CODE ANN. § 15.2-2329(E) (2018). 
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2. Section 28.2-1200.1 Authorizes the Commonwealth to Grant Local

Governments Easements in State-owned Bottomlands Covered by Waters for

Flood Control Projects.

Section 28.2-1200.1(A) refers to the granting of an easement or other 

limited interest in state-owned bottomlands to be used by a “governmental 

entity.”
10

 Although this section does not define “governmental entity,” the term 

logically includes local governments.
11

 Therefore, it is my opinion that 

§ 28.2-1200.1 authorizes the Commonwealth to grant an easement over state-

owned bottomlands covered by waters to a local government when, as discussed

above, such local government uses the easement for a governmental activity

such as a flood control project.
12

3. The Procedure for Granting an Easement Under § 28.2-1200.1

Section 28.2-1200.1 is silent on the precise procedure by which the 
Commonwealth grants an easement in state-owned bottomlands to a 

governmental entity for the performance of a governmental activity (“§ 1200.1 

Easement”). Rather, § 28.2-1200.1 states simply that “the Commonwealth may  

10 VA. CODE ANN. § 24.2-1200.1(A). 

11 Local governments must logically be included in the definition of “governmental entity,” 

especially because § 28.2-1200.1 uses the term “governmental entity” in conjunction with the term 

“governmental activity,” which is defined as a “service[] provided by the Commonwealth or a 

county, city, or town.” VA. CODE ANN. §§ 28.2-1300 (emphasis added); VA. CODE ANN.        

§ 28.2-1400 (2016); see also VA. CODE ANN. § 15.2-102 (defining “locality” and “local 

government” to “mean a county, city, or town”).

12 To the extent your question pertains to easements granted to a local government under  

§ 28.2-1200.1 for a “governmental activity” as part of a U.S. Army Corps of Engineers project, the 

Commonwealth’s authority to grant such an easement would be based on the particular facts of the 

Corps Project. The Commonwealth might have the authority to grant such an easement to a local 

government acting as a non-federal sponsor of a Corps Project, depending on the respective roles of

the federal government and local government in the project. See 1993 Op. Va. Att’y Gen. 151, 153. 

As this inquiry would require additional facts, however, it is beyond the scope of this Opinion. See 

2010 Op. Va. Att’y Gen. 56, 58. (The Attorney General “refrain[s] from commenting on matters that 

would require additional facts[.]”). Notably, the General Assembly has expressly authorized 

localities to give “assurances to the Secretary of the Army or the Chief of Engineers of the United 

States Army for the fulfillment of the required items of local cooperation as expressed in acts of 

Congress and/or congressional documents, as conditions precedent to the accomplishment of river

and harbor and flood control projects of the United States . . . .” VA. CODE ANN. § 62.1-148 (2014). 

Resolutions and ordinances adopted pursuant to this authority may include the acquisition of 

easements (§ 62.1-150) and the conveyance of same to the United States (§ 62.1-149). 
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grant” such an easement.
13

  In ascertaining the meaning of a statute, the principal 

rule is to determine the intent of the legislature.
14

 “Where the words used in the 

statute are not sufficiently explicit,” the legislature’s intent may be determined 

“from a comparison of [the statute’s] several parts and of other acts in pari 

materia.”
15

 Reading Chapter 12 of Title  28.2 as a whole, together with the 

general statutes establishing the jurisdiction of the Virginia Marine Resources 

Commission (VMRC), it is my opinion that the General Assembly intended to 

authorize VMRC to grant a § 1200.1 Easement without the need for General 

Assembly approval of each such easement. 

 

 VMRC’s jurisdiction “include[s] the Commonwealth’s territorial sea and 

extend[s] to the fall line of all tidal rivers and streams except in the case of state-

owned bottomlands where jurisdiction extends throughout the 

Commonwealth.”
16

 Section 28.2-1200.1 gives “the Commonwealth” authority to 

grant a § 1200.1 Easement, as well as easements made pursuant to                        

§ 28.2-1208.
17

 In the case of the latter, VMRC is expressly authorized to grant 

easements in submerged lands outside of the Baylor Survey “with the approval 

of the Attorney General and the Governor.”
18

 Specifically, such easements may 

be “executed for, and in the name and on behalf of, the Commonwealth by the 

Attorney General and shall be countersigned by the Governor.”
19

   

 

 Although no such explicit authority is given to VMRC by § 28.2-1200.1, it 

is nevertheless reasonable to conclude that the General Assembly intended 

VMRC to act as the agency responsible for granting easements in state-owned 

bottomlands, over which it has regulatory jurisdiction, using the same procedure 

set out in § 28.2-1208.
20

 Accordingly, it is my opinion that when the 

                                                           
13 VA. CODE ANN. § 28.2-1200.1. 

14 Virginia Soc’y for Human Life v. Caldwell, 256 Va. 151, 156, 500 S.E.2d 814, 816 (1998). 

15 Id. (citing City of Richmond v. Sutherland, 114 Va. 688, 691, 77 S.E. 470, 471 (1913)). 

16 VA. CODE ANN. § 28.2-101 (2016). 

17 VA. CODE ANN. § 28.2-1200.1(A). 

18 VA. CODE ANN. § 28.2-1208(A). 

19 VA. CODE ANN. § 28.2-1208(B). 

20 Virginia Code § 2.2-1150 provides that interests in the Commonwealth’s property may be 

conveyed to political subdivisions upon the “prior written recommendation of the Department [of 

General Services (DGS)] to the Governor, the written approval of the Governor of the transaction 

itself, and the approval of the Attorney General as to the form of the instruments prior to execution.” 

VA. CODE ANN. § 2.2-1150(A), (B) (2017). The Commonwealth, however, grants a § 1200.1 

Easement under the specific authority delegated in Chapter 12, which does not require a DGS                  
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Commonwealth grants an easement in state-owned bottomlands to a 

governmental entity for the performance of a governmental activity, pursuant to 

§ 28.2-1200.1, such easement may be granted in the name of the 

Commonwealth, acting through VMRC, and shall be executed by the Attorney 

General, and countersigned by the Governor. 

 

 Additionally, it is my opinion that General Assembly approval is not 

necessary for each § 1200.1 Easement granted. Section 28.2-1200.1 generally 

empowers the Commonwealth to grant easements in state-owned bottomlands, 

without reserving General Assembly oversight over each particular easement.
21

 

Indeed, if General Assembly approval were necessary as a condition for each 

grant of a § 1200.1 Easement, the general authorization in § 28.2-1200.1 for the 

Commonwealth to grant such easements would be superfluous; therefore, such a 

reading of the statute should be avoided.
22

  

 

CONCLUSION 

 

 For the reasons discussed above, it is my opinion that (1) a local 

government’s use of state-owned bottomlands for a flood control project 

qualifies as a “governmental activity” as defined in § 28.2-1300 and                            

§ 28.2-1400; (2) § 28.2-1200.1 empowers the Commonwealth to grant 

easements to local governments to use state-owned bottomlands for flood 

control projects; and (3) an easement granted pursuant to § 28.2-1200.1 is made 

in the name of the Commonwealth acting through VMRC as the granting agency 

and that such easement must also be executed by the Attorney General, 

                                                                                                                                  
recommendation, rather than under the general authority delegated in § 2.2-1150. Specific statutes 

control over general statutes; therefore it is my opinion that the written recommendation of the 

Department of General Services (DGS) is not necessary for § 1200.1 Easements. See Beard 

Plumbing & Heating v. Thompson Plastics, 254 Va. 240, 245, 491 S.E.2d 731, 734 (1997) (citing 

Dodson v. Potomac Mack Sales & Serv., Inc., 241 Va. 89, 94-95, 400 S.E.2d 178, 181 (1991)) (“In 

construing conflicting statutes, if one section addresses a subject in a general way and the other 

section speaks to a part of the same subject in a more specific manner, the latter prevails.”). 

21 See 2012 Op. Va. Att’y Gen. 17, 20 (opining that when the General Assembly wishes to limit 

the broad grant of power to the executive branch to enter into contracts and grant property interests, 

“it knows how to do so;” and, therefore, that executive action pursuant to a general grant of authority 

from the General Assembly does not require General Assembly approval of each specific action); 

1976-77 Op. Va. Att’y Gen. 95, 96-97 (opining that where a statute did not explicitly require the 

General Assembly to approve an action of a committee, the committee could take that action without 

General Assembly approval).  

22 See 1990 Op. Va. Att’y Gen. 108, 108-09 (noting that a statute should be read in a manner that 

avoids rendering its provisions superfluous). 
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indicating the Attorney General’s approval and countersigned by the Governor, 

indicating the Governor’s approval. 

 

 As indicated earlier, however, these conclusions are limited to easements 

in submerged bottomlands located outside the Baylor Survey. 
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OP. NO. 19-048 

 

COMMONWEALTH’S ATTORNEYS:  
HABITUAL DRUNKARD INTERDICTIONS  
 
Following the decision of the Fourth Circuit in Manning v. Caldwell, Commonwealth’s 

Attorneys may no longer seek new interdictions, criminal penalties, or criminal enhancements 

premised on a person being “an habitual drunkard.” 

 

THE HONORABLE COLETTE WALLACE MCEACHIN 

INTERIM COMMONWEALTH’S ATTORNEY FOR THE CITY OF RICHMOND 

 

SEPTEMBER 13, 2019 

 

ISSUE PRESENTED 

 

 You inquire regarding the application of Manning v. Caldwell,
1
 a recent en 

banc Fourth Circuit decision holding unconstitutional a provision of the Code of 

Virginia permitting interdiction of a person who has “shown himself to be an 

habitual drunkard.”
2
 You ask how, as constitutional officers who swear an oath 

to support the Constitution of the United States,
3
 Commonwealth’s Attorneys 

should revise their practices regarding interdictions in light of the Fourth 

Circuit’s decision.  

 

APPLICABLE LAW 

 

 Section 4.1-333 of the Code of Virginia governs the process for 

interdicting a person as “an habitual drunkard.” That section provides: 

 

A.  When after a hearing upon due notice it appears to the 

satisfaction of the circuit court of any county or city that any 

person, residing within such county or city, has been 

convicted of driving any automobile, truck, motorcycle, 

engine or train while intoxicated or has shown himself to be 

an habitual drunkard, the court may enter an order of 

interdiction prohibiting the sale of alcoholic beverages to 

                                                           
1 930 F.3d 264 (4th Cir. July 16, 2019). 

2 VA. CODE ANN. § 4.1-333(A) (2016). This opinion relates only to § 4.1-333 and not to any other 

interdiction statute. 

3 VA. CODE ANN. § 49-1 (2013). 
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such person until further ordered. The court entering any 

such order shall file a copy of the order with the Board [of 

Directors of the Virginia Alcoholic Beverage Control 

Authority]. 

 

B.    The court entering any order of interdiction may alter, amend 

or cancel such order as it deems proper. A copy of any 

alteration, amendment or cancellation shall be filed with the 

Board.
[4] 

 

 Section 15.2-1627(B) in the Code of Virginia describes the duties of 

Commonwealth’s Attorneys. This section states, in relevant part: 

 

The attorney for the Commonwealth and assistant attorney for the 

Commonwealth shall be a part of the department of law 

enforcement of the county or city in which he is elected or 

appointed, and shall have the duties and powers imposed upon 

him by general law, including the duty of prosecuting all 

warrants, indictments or informations charging a felony, and he 

may in his discretion, prosecute Class 1, 2 and 3 misdemeanors, 

or any other violation, the conviction of which carries a penalty of 

confinement in jail, or a fine of $500 or more, or both such 

confinement and fine.
[5] 

 

 Various Code provisions set forth criminal penalties and enhancements 

that can arise following a person’s interdiction. Section 4.1-304 prohibits, in 

relevant part, “sell[ing] any alcoholic beverages to any individual when at the 

time of such sale he knows or has reason to believe that the individual to whom 

the sale is made is . . . interdicted.”
6
 Section 4.1-305 prohibits a “person to 

whom an alcoholic beverage may not lawfully be sold under § 4.1-304” from 

“consum[ing], purchas[ing] or possess[ing], or attempt[ing] to consume, 

                                                           
4 VA. CODE ANN. § 4.1-333. 

5 VA. CODE ANN. § 15.2-1627 (2018); see also generally VA. CONST. art. VII, § 4 (providing that 

the duties of constitutional officers, including Commonwealth’s Attorneys, “shall be prescribed by 

general law and special act”).  

6 VA. CODE ANN. § 4.1-304(A) (2016). 
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purchase or possess, any alcoholic beverage.”
7
 Section 4.1-322 prohibits, in 

relevant part, any “person who has been interdicted pursuant to § 4.1-333 or 

§ 4.1-334” from “possess[ing] any alcoholic beverages . . . [or being] drunk in 

public in violation of § 18.2-388.”
8
 Any person found guilty of such a violation 

of §§ 4.1-304, 4.1-305, or 4.1-322 is “guilty of a Class 1 misdemeanor.”
9
 

 

DISCUSSION 

 

 In light of the Fourth Circuit’s decision in Manning v. Caldwell, which 

held the “habitual drunkard” scheme unconstitutional, Commonwealth’s 

Attorneys should not pursue new interdictions premised on a person having 

“shown himself [or herself] to be an habitual drunkard.”
10

 Any motions for new 

interdictions premised on a person having been an intoxicated driver should 

clearly state that the person has been convicted of driving an automobile, truck, 

motorcycle, engine or train while intoxicated and should not label the 

respondent an “habitual drunkard.” 

 

 As to existing interdiction orders expressly premised on a person having 

“shown himself [or herself] to be an habitual drunkard,”
11

 Commonwealth’s 

Attorneys should seek cancelation or, where appropriate, amendment.
12 

Commonwealth’s Attorneys also may encounter existing interdiction orders that 

do not specify whether the interdiction is premised on the person having “shown 

himself [or herself] to be an habitual drunkard” or on the person “ha[ving] been 

convicted of driving any automobile, truck, motorcycle, engine or train while 

intoxicated.” Commonwealth’s Attorneys should not pursue any penalty or 

enhancement premised on such interdiction orders. If the Commonwealth’s 

Attorney believes a facially silent interdiction order
13

 did, in fact, result from the 

                                                           
7 VA. CODE ANN. § 4.1-305(A) (2016). 

8 VA. CODE ANN. § 4.1-322 (2016). 

9 VA. CODE ANN. § 4.1-304(A); VA. CODE ANN. § 4.1-305; VA. CODE ANN. § 4.1-322. 

10 VA. CODE ANN. § 4.1-333(A). 

11 VA. CODE ANN. § 4.1-333(A); see also VA. CODE ANN. § 4.1-333(B) (2016) (granting a court 

broad authority to “alter, amend or cancel [an interdiction] order as it deems proper”). 

12 For example, it may be appropriate to seek amendment of an interdiction order alternatively 

premised on the person both having “shown himself [or herself] to be an habitual drunkard” and 

“ha[ving] been convicted of driving any automobile, truck, motorcycle, engine or train while 

intoxicated.” VA. CODE ANN. § 4.1-333(A). 

13 For purposes of this opinion, a facially silent interdiction order is one that fails to specify the 

grounds for interdiction, as stated above. 
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person having been convicted of driving a vehicle while intoxicated (and not on 

the person being “an habitual drunkard”), the Commonwealth’s Attorney should 

seek an amendment of the order to specify the proper basis for the interdiction. 

The Commonwealth’s Attorney should not pursue any penalty or enhancement 

premised on the facially silent interdiction order unless and until such 

interdiction order is clarified to reflect that the interdiction is premised on the 

person having been convicted of driving a vehicle while intoxicated and not 

premised on the person being “an habitual drunkard.” 

 

 Further, Commonwealth’s Attorneys should not pursue criminal charges or 

enhanced penalties that depend on a person having been interdicted for being 

“an habitual drunkard.” These include charges or enhanced penalties for (i) mere 

possession of, or attempt to possess, an alcoholic beverage, (ii) purchasing or 

attempting to purchase an alcoholic beverage, or (iii) any other activity that, 

absent interdiction for being a habitual drunkard, is not prohibited. 

Commonwealth’s Attorneys also should not seek criminal enhancements arising 

from interdictions based on an habitual drunkard designation. For example, 

Commonwealth’s Attorneys should not seek such enhancement of a public 

intoxication charge from a Class 4 misdemeanor, as set forth in § 18.2-388, to a 

Class 1 misdemeanor, as set forth in § 4.1-322.
14

 

 

 Interdicted persons are not exempt, however, from generally applicable 

criminal laws that do not turn on a person’s interdicted status. For that reason, 

Commonwealth’s Attorneys may continue to seek penalties against interdicted 

persons arising from generally applicable criminal laws. Commonwealth’s 

Attorneys who seek convictions or criminal enhancements based on generally 

applicable criminal laws against a person who has been interdicted based on an 

habitual drunkard designation are advised to premise the case on the specific 

facts giving rise to the violations of the Code and not on the defendant’s status 

as an interdicted person. 

 

CONCLUSION 

  

 Accordingly, it is my opinion that Commonwealth’s Attorneys may no 

longer seek new interdictions, criminal penalties, or criminal enhancements 

premised on the person being “an habitual drunkard.” 

                                                           
14 Cf. Commonwealth v. Kilgore, 15 Va. App. 684, 693, 426 S.E.2d 837, 842 (1993) 

(“[T]he Commonwealth’s attorney, as the representative of the people, should guard against any 

violation of the accused’s rights”). 
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OP. NO. 19-004 

TEMPORARY DETENTION ORDERS: 
TRANSPORTATION TO FACILITY OF DETENTION 
  
Section 37.2-808(O) of the Code of Virginia does not authorize a sheriff to delay transportation 

of an individual following the issuance of a temporary detention order while the community 

services board and the designated state facility continue to search for an alternative facility. A 

sheriff should commence transportation to the designated state facility without delay. If an 

alternative facility is identified during the period of transport, transportation should be 

provided to that facility instead. 

 

THE HONORABLE STEVE A. HUTCHERSON 

SHERIFF, CAMPBELL COUNTY 

 

OCTOBER 25, 2019  

ISSUE PRESENTED 

 

 You ask whether § 37.2-808(O) requires that a sheriff delay transportation 

of an individual for up to four hours following the issuance of a temporary 

detention order, when the order designates a state facility as the facility of 

detention due to the unavailability of other facilities, and the community 

services board and the designated state facility are attempting to locate an 

alternative facility of detention.  

 

BACKGROUND 

 

 The question you present arises in a scenario similar to the following: 

  

 An individual is taken into custody pursuant to an 8-hour emergency 

custody order.
1
 A clinician from a local community services board (CSB) 

                                                           
1 An emergency custody order is an order authorizing the detention and evaluation of an individual 

who is believed to be experiencing mental illness. The order is issued by a magistrate under                             

§ 37.2-808 when he or she “has probable cause to believe that any person (i) has a mental illness and 

that there exists a substantial likelihood that, as a result of mental illness, the person will, in the near 

future, (a) cause serious physical harm to himself or others . . . , or (b) suffer serious harm due to his 

lack of capacity to protect himself from harm or to provide for his basic human needs, (ii) is in need 

of hospitalization or treatment, and (iii) is unwilling to volunteer or incapable of volunteering for 

hospitalization or treatment.” VA. CODE ANN. § 37.2-808(A) (2019). Such an order is valid for a 

maximum of 8 hours from the time of execution. VA. CODE ANN. § 37.2-808(K). 
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conducts an evaluation of the individual to determine whether he or she meets 

the criteria for temporary detention, which is a period of detention for up to 72 

hours for inpatient mental health treatment. As part of his or her duties, the 

clinician also attempts to identify a mental health care facility that can accept the 

individual in the event the magistrate later orders temporary detention. Because 

the CSB clinician is unable to locate any mental health care facility other than 

the area’s state facility, the clinician identifies that state facility as the facility 

that can provide treatment in a report that is then provided to the magistrate.
2
  

  

 Shortly before the expiration of the 8-hour emergency custody order, the 

magistrate reviews the evidence and issues a temporary detention order.
3
 As 

directed by statute, the magistrate lists the state facility that has been identified 

by the CSB clinician as the facility of detention, in that no alternative facility 

could be located during the period of emergency custody.
4
 Further, the 

magistrate orders that the local sheriff transport the individual to this facility.
5
  

  

 At this point in the process, a question arises as to whether the sheriff must 

transport the individual to the state facility without delay, or whether he is 

required under § 37.2-808(O) to delay transportation of the individual for up to 

                                                           
2 See VA. CODE ANN. § 37.2-809(E) (2019), and § 37.2-809.1 (2019) (providing that an employee 

or designee of the community services board shall identify a facility that can provide mental health 

treatment in the event a temporary detention order is issued; if no facility other than the area’s state 

facility can be located, the employee or designee shall identify this state facility on the preadmission 

screening report submitted to the magistrate).   

3 See VA. CODE ANN. § 37.2-809(B). 

4 See VA. CODE ANN. § 37.2-809(E) (stating that if no other facility can be identified prior to the 

expiration of the emergency custody order, the magistrate shall list the state facility that has been 

identified by the employee or designee of the community services board as the facility of detention). 

5 See generally VA. CODE ANN. § 37.2-810(A) (2019) (specifying the criteria by which the 

magistrate shall designate a law-enforcement agency to provide transportation on a temporary 

detention order). I note that under the terms of a new two-year contract between the Department of 

Behavioral Health and Developmental Services and a private services provider, the use of alternative 

transportation on temporary detention orders is anticipated to expand. See H.B. 1700, 2018 Reg. 

Sess., Item 311.E (Budget Appropriations Act), available at https://budget. 

lis.virginia.gov/get/budget/3929/. This is expected to alleviate some of the responsibility of law 

enforcement to provide transportation on temporary detention orders. Transportation by law 

enforcement, however, will continue as authorized under § 37.2-810, particularly as some 

individuals subject to a temporary detention order will not meet the criteria for alternative 

transportation due to safety concerns. See DEP’T OF BEHAVIORAL HEALTH AND DEVELOPMENTAL 

SERVICES, DBHDS Awards G4S Contract (May 7, 2019), http://dbhds.virginia.gov/for-immediate-

release-05072019. 
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four hours while the CSB and the designated state facility continue to attempt to 

locate an alternative facility.  

 

APPLICABLE LAW AND DISCUSSION 

  

 Section 37.2-808(O) provides that upon the issuance of a temporary 

detention order listing a state facility as the facility of detention due to the 

unavailability of other facilities, the CSB and the state facility may continue to 

search for an alternative facility “for an additional four hours.” The provision 

states as follows: 

 

In addition to the eight-hour period of emergency custody set 

forth in subsection G, H, or K, if [an] individual is detained in a 

state facility pursuant to subsection E of § 37.2-809, the state 

facility and an employee or designee of the community services 

board . . . may, for an additional four hours, continue to attempt 

to identify an alternative facility that is able and willing to provide 

temporary detention and appropriate care to the individual.
[6]  

 

 In my opinion, the language of this provision is plain and must be applied 

as written.
7
 While it affords an additional four hours for the state facility and the 

CSB to search for an alternative facility, it does not authorize a sheriff to delay 

transportation of an individual for up to four hours, until either an alternative 

facility is found or the additional four-hour period expires. Based on the rules of 

statutory construction, “[w]e ‘assume the legislature chose, with care, the words 

it used when it enacted the relevant statute,’”
8
 and “[courts] may not add to a 

statute language which the legislature has chosen not to include.”
9
 

 

 Accordingly, consistent with guidance set forth in prior opinions of the 

Attorney General, it is my opinion that a sheriff in the circumstances you 

                                                           
6 VA. CODE ANN. § 37.2-808(O) (emphasis added).   

7 See, e.g., Dotti v. Virginia Bd. of Med., 12 Va. App. 735, 740, 407 S.E.2d 8, 12 (1991) (citing 

Brown v. Lukhard, 229 Va. 316, 321, 330 S.E.2d 84, 87 (1985)). 

8 Alger v. Commonwealth, 267 Va. 255, 261, 590 S.E.2d 563, 556 (2004) (quoting Barr v. Town 

& Country Props., Inc., 240 Va. 292, 295, 396 S.E.2d 672, 674 (1990)). “The act of choosing 

carefully some words necessarily implies others are omitted with equal care.” Kane v. Szymczak, 41 

Va. App. 365, 372, 585 S.E.2d 349, 353 (2003). 

9 2012 Op. Va. Att’y Gen. 90, 91 (quoting Cty. of Amherst Bd. of Supvrs. v. Brockman, 224 Va. 

391, 397, 297 S.E.2d 805, 808 (1982)). 

https://law.lis.virginia.gov/vacode/37.2-809/
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=0bde8145-bdcc-4b0d-89c3-06afc8997776&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A49CV-YP10-0039-4182-00000-00&pdcontentcomponentid=10812&pddoctitle=Kane+v.+Szymczak%2C+41+Va.+App.+365%2C+585+S.E.2d+349+(2003)&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=6s39k&prid=e2e2ef5f-19de-43f1-84d2-cb3881eb16e4
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=0bde8145-bdcc-4b0d-89c3-06afc8997776&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A49CV-YP10-0039-4182-00000-00&pdcontentcomponentid=10812&pddoctitle=Kane+v.+Szymczak%2C+41+Va.+App.+365%2C+585+S.E.2d+349+(2003)&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=6s39k&prid=e2e2ef5f-19de-43f1-84d2-cb3881eb16e4
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describe must commence transportation of an individual to the designated state 

facility without delay.
10

 If, during the period of transport an alternative facility is 

identified, § 37.2-810(C) requires that the sheriff transport the individual to the 

alternative facility instead.
11

  

 

CONCLUSION 

 

 For the foregoing reasons, it is my opinion that a sheriff is not authorized 

under § 37.2-808(O) to delay transportation of an individual following the 

issuance of a temporary detention order when the community services board and 

the designated state facility continue to search for an alternative facility. A 

sheriff should therefore commence transportation to the designated state facility 

without delay. If an alternative facility is identified during the period of 

transport, transportation should be provided to that facility instead. 

                                                           
10 See 2004 Op. Va. Att’y Gen. 155, 157; 1996 Op Va. Att’y Gen. 161, 163. Section 37.2-809(I) of 

the Code provides that a temporary detention order must be executed no later than 24 hours of its 

issuance, unless the order specifies a shorter time of execution.  

In certain instances, an individual held under an emergency custody order may be at an emergency 

department covered by the federal Emergency Medical Treatment and Labor Act (EMTALA),        

42 U.S.C. § 1395dd; 42 C.F.R. § 489.24, and have a medical condition that is not stabilized. This 

places an obligation on the emergency department to provide either further medical treatment to 

stabilize the condition or an “appropriate” transfer to another medical facility in compliance with 

EMTALA’s guidelines. A transfer may not be appropriate if it is to a temporary detention facility 

that does not have the capability to treat the individual’s condition. In such instances, the individual 

may need to remain in the emergency department or an acute care setting until his or her condition is 

stabilized or within the capability of the temporary detention facility to treat. In such cases, law 

enforcement officials should consult with the emergency department physician to determine if 

transport should be delayed to ensure the health and safety of the individual. The emergency 

department physician may also consider obtaining a medical temporary detention order if the 

individual lacks capacity to consent to necessary treatment and the requirements of § 37.2-1104 of 

the Code of Virginia are otherwise met. 

11 See VA. CODE ANN. § 37.2-810(C) (2019).  
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OP. NO. 19-030 

ATTORNEYS: SUSPENSION OR FORFEITURE OF LAW LICENSE FOR 

FAILURE TO PAY DUES 

 
The Supreme Court of Virginia properly exercised its authority in providing for an 

administrative suspension of a law license for failure to remit annual fees within 60 days of 

notice of the delinquency.  

THE HONORABLE DEBRA H. RODMAN 

MEMBER, VIRGINIA HOUSE OF DELEGATES 

 

NOVEMBER 8, 2019 

ISSUE PRESENTED 

 

 You ask whether suspension of a law license for failure to pay Virginia 

State Bar annual fees within 60 days of notice of delinquency under the Rules of 

the Supreme Court of Virginia conflicts with the penalty of license forfeiture 

imposed by the General Assembly in § 54.1-3914 of the Code of Virginia for 

nonpayment of fees for two successive years, thereby rendering the Rules, in 

pertinent part, unconstitutional under Article VI, § 5 of the Constitution of 

Virginia. 

 

APPLICABLE LAW AND DISCUSSION 

 

Section 54.1-3912 of the Code of Virginia provides in relevant part that 

“[t]he Supreme Court may promulgate rules and regulations fixing a schedule of 

fees to be paid by members of the Virginia State Bar . . . and providing for the 

collection and disbursement of such fees.”
1
 Accordingly, the Supreme Court has 

promulgated rules establishing the amount of annual fees for each active and 

associate member and proscribing and imposing a penalty for nonpayment.
2
  

 

Specifically, Part Six, § IV of the Rules of the Supreme Court compels the 

Secretary-Treasurer of the Virginia State Bar, upon a bar member’s nonpayment 

of annual fees by July 31, to mail a notice to the Bar member advising him of his 

noncompliance and demanding both (1) compliance within sixty days of the date 

                                                           
1 VA. CODE ANN. § 54.1-3912 (2013).  

2 VA. SUP. CT. R. Pt. 6, § IV, Paras. 11, 19. 
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of such notice, and (2) payment of a delinquency fee of $50. Should the member 

fail to comply with this directive within the allotted time, the Virginia State Bar 

shall then suspend the attorney’s membership in the Bar.
3
 “An administrative 

suspension shall not relieve the delinquent member of his or her annual 

responsibility to attend continuing legal education programs or to pay his or her 

dues to the Virginia State Bar.”
4
 Thus, even while an attorney’s ability to 

practice law or hold himself out as a member of the Virginia State Bar has been 

administratively suspended, the attorney must continue to honor his obligations 

to the Bar. The attorney can cure the administrative suspension by paying in full 

the delinquent annual fees, along with delinquency fees and reinstatement fees. 

 

Section 54.1-3914 provides that any attorney licensed to practice law in 

Virginia who fails to pay annual fees for two successive years “shall thereby 

forfeit his license to practice law in this Commonwealth.”
5
 In such event, the 

Executive Director of the Virginia State Bar shall give timely notice to the 

nonpaying attorney, and if payment is not made within six months from the date 

of that notice, the Executive Director shall remove the name of the attorney from 

the list of persons qualified to practice law in Virginia and notify the Clerk of 

the Supreme Court of Virginia that the name of the attorney has been removed.
6
 

After such forfeiture, an attorney may have his name restored on the list of 

persons qualified to practice law by application and payment of “a sum equal to 

the aggregate of all fees which are due, plus a penalty of $100.”
7
 Thus, the 

payment of all accrued annual, delinquency, and reinstatement fees, plus a 

penalty of $100, cures the forfeiture.  

 

You ask whether § 54.1-3914 and the Rules of the Supreme Court of 

Virginia are in conflict with one another.
 
 Here, general law authorizes the 

Supreme Court to promulgate rules and regulations to fix and collect fees.
8
 The 

Supreme Court has exercised this authority by promulgating Part Six, § IV, 

Paragraphs 11 and 19 of the Rules of the Supreme Court. An administrative 

suspension of membership in the Bar pursuant to these rules is a reasonable 

                                                           
3 VA. SUP. CT. R. Pt. 6, § IV, Para. 19. 

4 Id.  

5 VA. CODE ANN. § 54.1-3914 (2013). 

6 Id. 

7 Id. 

8 VA. CODE ANN. § 54.1-3912; see also VA. CODE ANN. § 54.1-3914 (requiring payment of fees 

imposed by the Supreme Court of Virginia as provided for in § 54.1-3912).  
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exercise of the authority set forth in § 54.1-3912 and does not conflict with the 

harsher requirement for forfeiture of an attorney’s license to practice law 

imposed by § 54.1-3914. The two penalties are separate and distinct, with the 

more severe penalty of forfeiture imposed for a longer period of delinquency.  

 

 Thus, a careful reading of Virginia law is instructive here.  In essence, the 

General Assembly, by enacting § 54.1-3914, established an outer limit of 

conduct and corresponding penalty for nonpayment of annual fees. Within this 

confine, however, the General Assembly has authorized the Supreme Court to 

penalize nonpayment of such fees. In my view, this authority has been properly 

and reasonably exercised by promulgation of Part Six, § IV, Paragraphs 11 and 

19 of the Rules of the Supreme Court of Virginia. 

 

CONCLUSION 

 

For the reasons given above, it is my opinion that Part Six, § IV, 

Paragraphs 11 and 19 of the Rules of the Supreme Court of Virginia do not 

conflict with § 54.1-3914 or violate Article VI, § 5 of the Constitution of 

Virginia.
9
 

                                                           
9 For purposes of this opinion, I assume, without deciding, that Article VI, § 5 of the Constitution 

of Virginia applies to the court rules in the scenario you present.  
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OP. NO. 18-061 

ALCOHOLIC BEVERAGE CONTROL ACT: 
CHANGE IN BRAND NAMES OF WINE 
 

As defined by Virginia Code § 4.1-401, the term “brand” does not expressly reference the 

manufacturer, bottler, or importer of a wine product, and because no other Virginia statute or 

regulation addresses the significance of a change in this information, a change in the name or 

address of the manufacturer, bottler, or importer of a wine product does not, standing alone, 

necessarily constitute a change in the brand of wine.  

 

THE HONORABLE RICHARD L. SASLAW 

MEMBER, SENATE OF VIRGINIA 

 

NOVEMBER 15, 2019 

ISSUES PRESENTED 

 

You pose three questions regarding what information constitutes a “brand 

name” for purposes of Title 4.1 of the Code of Virginia and the Virginia 

Alcoholic Beverage Control (VABC) regulations.  Specifically, you ask:  

 

1) What written information appearing on a wine product label 

constitutes the “brand name” of the wine product for purposes of 

Title 4.1 and VABC regulations? 

 

2) Does a change only to a previously-registered label’s required 

information concerning the name or address of the manufacturer, 

bottler, or importer constitute a change of that wine product’s 

“brand name”? 

 

3) Does a change only to a previously-registered label’s required 

information concerning the name or address of the manufacturer, 

bottler, or importer mean that the wine product is not the same 

brand as that previously registered? 

 

BACKGROUND 

 

 Your inquiry arises from your understanding that VABC categorizes 

registrations of wine products and wholesale wine distributor appointments by 

“brand name.” You relate that the term has relevance because VABC’s Product 
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Registration User Guide requires the submission of a new product label when 

“[a]dding, deleting, or changing words in a previously approved label.”
1
 To the 

extent that VABC registers the change as a “new product,” the registration could 

create the misimpression that the brand has necessarily changed, which in turn 

could significantly impact wholesale distributorships and related rights and 

responsibilities under VABC distribution and sale regulations. 

 

APPLICABLE LAW AND DISCUSSION 

 

The General Assembly created the Virginia Alcoholic Beverage Control 

Authority (“the Authority”) as an independent political subdivision responsible 

for controlling “the possession, sale, transportation, distribution, and delivery of 

alcoholic beverages in the Commonwealth.”
2
 The Authority acts through its 

Board of Directors (“Board”),
3
 which is vested with the power to promulgate 

VABC regulations in accordance with the Administrative Process Act and          

§ 4.1-111.
4
 With respect to the sale of alcoholic beverages, the Board is 

authorized to “[d]etermine the nature, form and capacity of all containers used 

for holding alcoholic beverages . . . and prescribe the form and content of all 

labels and seals to be placed thereon[,]”
5
 and to regulate the content, container 

and label of any wine prior to its sale in the Commonwealth.
6
    

 

Addressing your first two questions, Title 4.1 of the Code of Virginia does 

not define “brand name,” nor has the Board defined this term in its regulations.
7
 

The Code of Virginia does, however, define the term “brand” as follows:  

                                                           
1 VIRGINIA ALCOHOLIC BEVERAGE CONTROL AUTH., Product Registration User Guide 159            

(Nov. 15, 2013), https://www.abc.virginia.gov/library/licenses/pdfs/productregistrationguide.pdf. 

Similarly, the VABC Product Approval Instructions state that “a new Virginia approval code 

number” is needed when “the information written on the label has changed or is amended in any 

way.” VIRGINIA ALCOHOLIC BEVERAGE CONTROL AUTH., Product Approval                        

Instructions (July 2018), https://www.abc.virginia.gov/library/licenses/pdfs/product-approval-

instructions-2018.pdf?la=en. 

2 VA. CODE ANN. § 4.1-101 (2016) (eff. July 1, 2018).  

3 Id. 

4 VA. CODE ANN. § 4.1-103(24) (2016) (eff. July 1, 2018). 

5 VA. CODE ANN. § 4.1-103(20). 

6 3 VA. ADMIN. CODE § 5-40-20. 

7 The term “brand name” is used in a handful of Virginia statutes and regulations, none of which 

directly relate to wine product labels. See, e.g., VA. CODE ANN. § 4.1-216 (2016) (referencing 

“brand names owned and trademarked by [a] historical preservation entity” in connection with 

certain intellectual property agreements); see also VA. CODE ANN. § 4.1-320 (2016) (referencing 

https://www.abc.virginia.gov/library/licenses/pdfs/productregistrationguide.pdf
https://www.abc.virginia.gov/library/licenses/pdfs/product-approval-instructions-2018.pdf?la=en
https://www.abc.virginia.gov/library/licenses/pdfs/product-approval-instructions-2018.pdf?la=en
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[A]ny word, name, group of letters, symbol or combination 

thereof adopted and used by a winery to identify a specific wine 

product and to distinguish that product from other wine produced 

or marketed by that winery or other wineries. The use of general 

corporate logos or symbols or the use of advertising messages, 

whether appearing on the product packaging or elsewhere, shall 

not be considered to be a brand, brand extension, or part thereof 

as these terms are used in this chapter.
[8] 

 

 In Virginia’s statutory context, the “brand” is generally what is used to 

identify and market a wine. The VABC website allows online searches of a 

brand of wine by its “active brand name” rather than by “brand,” which may be 

confusing to some users.
9
 In addition, the VABC Product Registration User 

Guide provides instructions on searching for a “brand name” when registering a 

wine label.
10

 While VABC may be using “brand” and “brand name” 

interchangeably, because there is no statutory or regulatory definition of “brand 

name,” I cannot answer your questions any more definitively concerning what 

information constitutes the brand name, nor what constitutes a change in the 

brand name, beyond noting that in the wine label context, VABC appears to be 

using the term “brand name” synonymously with the term “brand,” as that term 

is defined by the Virginia Code, and that it is used to identify and market a wine.  

 

With respect to your third question, Board regulations require, except in 

certain limited circumstances, that all wine and beer sold in the Commonwealth 

                                                                                                                                  
brand names in the context of advertising sponsorships in racing, competitive, and athletic events);   

3 VA. ADMIN. CODE § 5-30-60 (requiring use of brand names on wine knobs provided to retailers);   

3 VA. ADMIN. CODE § 5-60-50 (requiring inclusion of brand names in records maintained by farm 

wineries). 

8 VA. CODE ANN. § 4.1-401 (2016). Although this definition of “brand” is expressly made 

applicable only to the Wine Franchise Act, Virginia rules of statutory construction require that in the 

absence of an express definition, “we may look to . . . related statutes, reading them in pari materia 

with the statute under consideration, in order to give consistent meaning to the language used by the 

General Assembly.” Armstrong v. Commonwealth, 263 Va. 573, 583, 562 S.E.2d 139, 145 (2002) 

(citing Lucy v. Cty. of Albemarle, 258, Va. 118, 129, 516 S.E.2d 480, 485 (1999)). Thus, it is my 

view that the definition of “brand” in the Wine Franchise Act may be used as appropriate in 

construing Title 4.1 of the Code of Virginia, Title 3 of the Virginia Administrative Code, and VABC 

guidance documents. 

9 VIRGINIA ALCOHOLIC BEVERAGE CONTROL AUTH., Industry Resources: Beer, Wine and Cider, 

https://www.abc.virginia.gov/licenses/bwc-industry-resources.   

10 VIRGINIA ALCOHOLIC BEVERAGE CONTROL AUTH., Product Registration User Guide 15 (Nov. 

15, 2013), https://www.abc.virginia.gov/library/licenses/pdfs/productregistrationguide.pdf.  

https://www.abc.virginia.gov/library/licenses/pdfs/productregistrationguide.pdf
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shall first be approved as to content, container, and label and “shall conform 

with regulations adopted by the appropriate federal agency relating to labels, 

definitions and standards of identity.”
11

 Virginia regulations also provide for the 

submittal of applications describing the merchandise “for each new brand and 

type of wine or beer offered for sale in the Commonwealth.”
12

 

 

Because the statutory definition of “brand” does not expressly reference 

the manufacturer, bottler, or importer of the wine, and such might not be used to 

identify and market a wine, and because no other Virginia statute or VABC 

regulation addresses the significance of a change in this information, I am of the 

opinion that a change in the name or address of the manufacturer, bottler, or 

importer of the wine does not, standing alone, necessarily constitute a change in 

the brand of wine. 

 

 Certainly, VABC may require that the change in such information on the 

label be submitted for approval, and it does so by requiring compliance with 

certain federal regulations relating to labels, definitions and standards of 

identity.
13

 But its guidance documents and registration procedures are not law
14

 

and must not deem every change on a label to constitute a new brand in a way 

that is contrary to the statutory definition of “brand” or in a way that is contrary 

to its own regulations. As the Virginia Court of Appeals stated in 

Commonwealth v. May Brothers, Inc.: 

 

We are required to construe the law as it is written. “An erroneous 

construction by those charged with its administration cannot be 

permitted to override the clear mandates of a statute.” Hurt v. 

Caldwell, 222 Va. 91, 97, 279 S.E.2d 138, 142 (1981). When an 

agency’s statutory interpretation conflicts with the language of the 

statute or when the interpretation has not been consistently and 

regularly applied, the usual deference accorded to an agency’s 

                                                           
11 3 VA. ADMIN. CODE § 5-40-20(A). 

12 Id. 

13 Id. 

14 See 2017 Op. Va. Att’y Gen. 139, 142. See also VA. CODE ANN. § 2.2-4001 (Supp. 2019) 

(defining “guidance document” under the Administrative Procedure Act). 
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interpretation should be withheld. University of Richmond v. Bell, 

543 F.Supp. 321, 327 (E.D. Va. 1982).
[15]  

 

CONCLUSION 

 

Because there is no statutory or regulatory definition of “brand name,” I 

cannot definitively answer your questions concerning what information 

constitutes the brand name of a wine product, nor what constitutes a change in 

the brand name, beyond noting that in the context of wine labels, VABC appears 

to be using the term “brand name” synonymously with the term “brand,” as that 

term is defined by § 4.1-401 of the Code of Virginia. Because the statutory 

definition of “brand” does not expressly reference the manufacturer, bottler, or 

importer of the wine and such information might not be used to identify and 

market a wine, and because no other Virginia statute or VABC regulation 

addresses the significance of a change in this information, I am of the opinion 

that a change in the name or address of the manufacturer, bottler, or importer of 

the wine does not, standing alone, necessarily constitute a change in the brand of 

wine.  Accordingly, VABC guidance documents should not deem every change 

on a label to constitute a new brand in a manner that is contrary to the statutory 

definition of “brand” or that is contrary to regulations promulgated by the ABC 

Board. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
15 Va. Dep’t of Mines, Minerals & Energy v. May Brothers, Inc., 11 Va. App. 115, 119, 396 

S.E.2d 695, 697 (1990). 
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OP. NO. 19-012 

SPECIAL EDUCATION: STATE AND LOCAL FUNDING OF  

PLACEMENTS IN PRIVATE DAY SPECIAL EDUCATION PROGRAMS 

 
While the two percent cap on increases in the rates of private day special education providers 

in the Appropriation Act is not expressly prohibited by federal law, Virginia local educational 

agencies must take necessary steps to provide a free appropriate public education to all 

children with disabilities in accordance with federal and state law. 

 

THE HONORABLE GEORGE L. BARKER 

MEMBER, SENATE OF VIRGINIA 

 

DECEMBER 6, 2019

ISSUES PRESENTED 

 

You ask whether the two percent cap on rate increases for private day 

special education schools found in Paragraph N of Item 282 of the 2019 

Appropriation Act is prohibited or otherwise limited by the Individuals with 

Disabilities Education Act. If it is not, you ask how a locality could implement 

the cap with regard to a student who has been placed in a private day special 

education school pursuant to his individualized education program (IEP) when 

the same private day school has increased its rate by more than two percent. 

 

BACKGROUND 

 

Paragraph N of Item 282 of the 2019 Appropriation Act for the 2018-2020 

biennium (the “Appropriation Act”) provides as follows: 

 

Notwithstanding any other provision of law, the rates paid by 

localities to providers of private day special education services 

under the Children’s Services Act shall not increase more than 

two percent above the rates paid in the prior fiscal year. This 

provision shall take effect July 1, 2019, such that the rates paid in 

fiscal year 2020 shall not increase more than two percent over the 

rates paid in fiscal year 2019. All localities shall submit their 
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contracted rates for private day education services to the Office of 

Children’s Services by August 1 of each year.
[1]

 

 

This cap on rate increases may be characterized as a temporary measure 

pending the General Assembly’s gathering of data and recommendations 

relating to the rates paid by localities to private day special education programs.
2
 

To that end, Paragraph M of Item 282 of the Appropriation Act required the 

Office of Children’s Services (OCS) to contract for a study of the rates paid by 

localities to private day special education programs licensed by the Virginia 

Department of Education (VDOE), to include recommendations for 

implementing a rate-setting structure for educational services.
3
 OCS provided 

the final rate study report to the Governor and the Chairmen of the Senate 

Finance and House Appropriations Committees on October 1, 2019. The report 

develops a proposed methodology to calculate rates for operating and personnel 

costs for private day special education programs and recommends a secondary 

mandatory round of data collection to calculate program-specific rates.
4
  

 

In light of this background, you ask whether the current cap on a locality’s 

ability to pay for rate increases for private day special education services under 

the Children’s Services Act (CSA) violates the Individuals with Disabilities 

Education Act (IDEA),
5
 and if not, how the cap is to be implemented by a 

locality if the cost of private day special education services increases by more 

than two percent. 

 

 

                                                           
1 2019 Acts of Assembly, Chapter 854, Item 282(N); see also 2018 Acts of Assembly (Spec. Sess. 

I), Chapter 2, Item 282(N) (containing same language).  

2 See 2018 Special Session I, Budget Amendments – HB5002 (Senate Committee Approved), Item 

282 #1s, accessed at https://budget.lis.virginia.gov/amendment/2018/2/hb5002/introduced/se/282/1s/ 

(last visited Dec. 5, 2019) (setting out the first proposal for inclusion of Paragraph N of Item 282 in 

the budget, and characterizing the rate caps therein as “temporary”).  

3 2019 Acts of Assembly, Chapter 854, Item 282(M); see also 2018 Acts of Assembly (Spec. Sess. 

I), Chapter 2, Item 282(M).   

4 OFFICE OF CHILDREN’S SERVICES, Cost Study of Private Day Special Education Programs – 

Final Report at 24, available at https://rga.lis.virginia.gov/Published/2019/RD424/PDF (last visited 

Dec. 5, 2019). 

5 The scope of this opinion is strictly limited to an analysis of the language contained in Paragraph 

N of Item 282 of the Appropriation Act with respect to IDEA. This opinion does not address the 

General Assembly’s authority to set or cap rates applicable to private day special education 

programs based on the results of a rate study or studies, and any legal implications for such rate 

setting on a more permanent basis are beyond the scope of this opinion. 
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APPLICABLE LAW AND DISCUSSION 

 

As a condition of receiving federal funds for special education and related 

services, the IDEA requires a State to make a “free appropriate public 

education” available to all children with disabilities who reside in the State.
6
 The 

provision of a free appropriate public education may be made in a public school 

or other type of educational environment, including a private school, as 

determined by a child’s individualized education program (IEP).
7
 There are 

separate “maintenance of effort” provisions in the IDEA applicable to States and 

local educational agencies to ensure that state and local funding levels for 

special education and related services remain constant from year to year. Under 

the IDEA, a State generally is prohibited from reducing the amount of its 

financial support for special education and related services below the amount of 

that support for the preceding fiscal year.
8
 Similarly, a local educational agency 

generally is prohibited from reducing the level of its expenditures for the 

education of children with disabilities below the level of those expenditures for 

the preceding fiscal year.
9
 In my view, the current cap on rate increases for 

private day special education services does not violate IDEA’s state or local 

maintenance-of-effort provisions because, standing alone, the rate cap will not 

cause a decrease in financial support or expenditures.  

 

Similar to federal law, Virginia state law requires that all children with 

disabilities aged two to 21, inclusive, residing in the Commonwealth, be 

provided a “free and appropriate education” (FAPE), including special 

education.
10

 In accordance with the regulations of the Virginia Department of 

                                                           
6 20 U.S.C. § 1412(a)(1)(A) (providing certain exceptions); 34 C.F.R. §§ 300.101, -102; see 

generally 20 U.S.C. § 1401(9) (defining the term “free appropriate public education” as used in the 

IDEA); 34 C.F.R. § 300.17. 

7 See, e.g., 20 U.S.C. § 1412(a)(5)(A) & (a)(10)(B); 20 U.S.C. §1414; and 34 C.F.R. §§ 300.114 to 

-116, -118, -145 to -147 (establishing that, in certain circumstances, a child’s IEP may require 

placement in a private school); see generally 20 U.S.C. § 1412(a)(4) (requiring that States ensure the 

development and implementation of IEPs); 20 U.S.C. § 1414(d)(1)(A)(i) (defining the term 

“individualized education program” (IEP) as used in the IDEA). 

8 20 U.S.C. § 1412(a)(18); 34 C.F.R. § 300.163. 

9 20 U.S.C. § 1413(a)(2)(A)(iii); 34 C.F.R. § 300.203 (providing that a locality must spend at least 

the same amount of local, or local and state, funds for the education of children with disabilities on a 

year-to-year basis). 

10 VA. CODE ANN. §§ 22.1-214 (Supp. 2019), -215 (2016); see also 8 VA. ADMIN. CODE                   

§ 20-81-20; 8 VA. ADMIN. CODE § 20-81-30(B). Exceptions are set forth in 8 VA. ADMIN. CODE               

§ 20-81-100. 
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Education, each local school division in Virginia is required to ensure that an 

IEP is developed and implemented for each child with a disability served by the 

local division.
11

 Depending on the needs of the particular child, the IEP may 

provide that placement in a private day special education program is required 

and constitutes the least restrictive environment for the child.
12

 

 

In Virginia, the costs associated with the placement of children with 

disabilities in private day special education programs are funded by state funds 

and local government matching funds. Section 22.1-218 provides that “[i]f a 

child’s individualized education program calls for placement in a private 

nonreligious school, agency, or institution, payment for reasonable tuition cost 

and other reasonable charges shall be made from the state pool of funds pursuant 

to § 2.2-5211.”
13

 Consistent with Paragraph C of Item 282 of the Appropriation 

Act, payment from the state pool is made in the form of a percentage 

reimbursement to a locality, thus requiring that a local government appropriate 

matching funds for private day special education services.
14

 Pursuant to the 

CSA, the General Assembly and the governing body of each county and city are 

required to annually appropriate funds sufficient to (i) provide special education 

services for children who have received educational placements in approved 

private school programs, and (ii) meet relevant federal mandates for the 

provision of these services.
15

  

 

Section 2.2-5204 of the CSA directs the establishment of community 

policy and management teams (CPMTs), who are appointed by local governing 

bodies.
16

 A CPMT manages state and local funds appropriated for children who 

are placed in private day special education programs pursuant to IEPs. Pursuant 

to § 2.2-5214 of the CSA, the rates paid for private day special education 

services shall be “determined by competition of the market place and by a 

process sufficiently flexible to ensure that family assessment and planning teams 

                                                           
11 8 VA. ADMIN. CODE § 20-81-110; see also 8 VA. ADMIN. CODE § 20-81-20 (setting forth the 

Virginia Department of Education’s supervisory role in ensuring that a local school division 

develops and implements an IED for each child with a disability). 

12 See, e.g., VA. CODE ANN. § 22.1-218(A) (2016); 8 VA. ADMIN. CODE § 20-81-110. 

13 VA. CODE ANN. § 22.1-218(A). 

14 Matching funds must be provided in accordance with the applicable formula set forth in Item 

282(C). 

15 VA. CODE ANN. § 2.2-5211(C) (2017). 

16 VA. CODE ANN. § 2.2-5204 (2017). 
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and providers can meet the needs of individual children and families referred to 

them.”
17

 To the extent this statute freely permits increases in rates by private day 

special education programs, however, it is currently superseded by Paragraph N 

of Item 282 of the Appropriation Act.
18

   

 

Although the two percent cap on rate increases set forth in Paragraph N of 

Item 282 is not expressly prohibited by federal law, the IDEA and federal 

regulations will nevertheless require that children with disabilities be provided a 

FAPE in the least restrictive environment (LRE).
19

 The IDEA states: 

 

A State funding mechanism shall not result in placements that 

violate the requirements [for a free appropriate public education in 

the least restrictive environment], and a State shall not use a 

funding mechanism by which the State distributes funds on the 

basis of the type of setting in which a child is served that will 

result in the failure to provide a child with a disability a free 

appropriate public education according to the unique needs of the 

child as described in the child’s IEP.
[20] 

 

Therefore, if an IEP requires placement in a private day special education 

program to provide a FAPE to a child, and the private day special education 

programs that are capable of providing a FAPE to the child all have increased 

their rates by more than two percent, the IDEA will require that the child be 

placed in one of the private day education programs regardless of the provisions 

in the 2019 Appropriation Act.
21

 While localities are prohibited by Paragraph N 

                                                           
17 VA. CODE ANN. § 2.2-5214 (2017). 

18 2019 Acts of Assembly, Chapter 854, Item 282(N). In addition, § 4-13.00 of the Appropriation 

Act provides that “[n]otwithstanding any other provision of law, and until June 30, 2020, the 

provisions of this act shall prevail over any conflicting provision of any other law, without regard to 

whether such other law is enacted before or after this act . . . .” The budget language does not 

supersede federal law or regulations.  

19 20 U.S.C. § 1412(a)(5)(A) (providing that to the maximum extent appropriate, children with 

disabilities should be educated with children who are not disabled, and separate schooling should 

occur only when the nature or severity of the child’s disability is such that education in regular 

classes cannot be achieved satisfactorily). 

20 20 U.S.C. § 1412(a)(5)(B). 

21 Failure to adequately fund special educational services and programs under the IDEA may be 

actionable. See, e.g., Honig v. Doe, 484 U.S. 305, 310 (1988) (holding that the Education of All 

Handicapped Children Act of 1975 (Pub. L. 94-142), predecessor to the IDEA, confers upon 

students with disabilities an enforceable, substantive right to a public education); Laster v. Dist. of 

Columbia, 394 F. Supp.2d 60, 67 (D.D.C. 2005) (finding that the failure to fund a student’s private 
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of Item 282 of the Appropriation Act from paying increases in rates over the two 

percent cap through the funding mechanism set out in the CSA, other sources of 

funding may be provided. Moreover, if multiple private day special education 

programs capable of providing a FAPE exist, and one or more of those providers 

have abided by the two percent rate increase cap in their contracts with 

localities, the IEP team
22

 would be permitted to take that into consideration 

when deciding where to place the child. As the Fourth Circuit has observed, 

“[b]ecause the Act requires the state to establish ‘priorities for providing a free 

appropriate public education to all handicapped children,’ we find that Congress 

intended the states to balance the competing interests of economic necessity, on 

the one hand, and the special needs of a . . . child [with disabilities], on the 

other, when making education placement decisions.”
23

 Thus, in my view, the 

two percent rate cap on local funding under the CSA does not, standing alone, 

violate the IDEA’s requirement for a FAPE.   

 

CONCLUSION 

 

The two percent cap on increases in the rates of private day special 

education services in Paragraph N of Item 282 of the Appropriation Act limits 

the amount that localities may pay to private providers under the Children’s 

Service’s Act. While the two percent cap is not expressly prohibited by federal 

law, local educational agencies must still provide a free appropriate public 

education to all children with disabilities in accordance with the Individuals with 

Disabilities Education Act and § 22.1-215 of the Code of Virginia. If the cost of 

private day special education services exceeds the rate cap, appropriate steps 

                                                                                                                                  
placement under an IEP amounts to a unilateral change in the placement and violates the IDEA’s 

requirement that students be permitted to “stay-put” in their current educational placement during 

the pendency of review proceedings); Petties v. Dist. of Columbia, 881 F. Supp. 63, 66 (D.D.C. 

1995) (finding that failure to fund in whole or part special education programs amounts to a 

unilateral change in students’ placement in violation of the IDEA). But see ASAH v. New Jersey 

Dep’t of Educ., 330 F.Supp.3d 975 (D. New Jersey 2018) (dismissing various state and federal 

constitutional claims challenging regulations limiting tuition reimbursement for approved private 

schools for students with disabilities); Fallis v. Ambach, 710 F.2d 49, 55 (2nd Cir. 1983) (stating that 

the Education of All Handicapped Children Act of 1975 was not intended as an avenue for 

challenging state fiscal decisions).   

22 See generally 20 U.S.C. § 1414(d)(1)(B) (listing members of an individualized education 

program team); 8 VA. ADMIN. CODE § 20-81-10 (defining “individualized education program team” 

as “a group of individuals described in 8 VAC 20-81-110 that is responsible for developing, 

reviewing, or revising an IEP for a child with a disability”). 

23 Barnett v. Fairfax Cty. Sch. Bd., 927 F.2d 146, 154 (4th Cir. 1991) (decided under the Education 

of the Handicapped Act). 
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must be taken to ensure that each child with a disability continues to receive a 

free appropriate public education, including finding other sources of funding or 

placing the child in another private day special education program that can, 

within the rate cap, implement the child’s individualized education plan as 

required by the Individuals with Disabilities Act and Virginia law.
24

   

                                                           
24 If the child’s parents dispute a proposed change in location, and the change in location would 

result in a change in educational placement, 20 U.S.C. § 1415(j) requires that, absent an agreement 

between the parents and the local school division, the child must remain in the then-current program 

during the pendency of proceedings conducted pursuant to that statute.     
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OP. NO. 19-059 

 

LOCAL RESOLUTIONS ON GUN SAFETY LAWS 
 

Resolutions that have been adopted by Virginia localities declaring themselves exempt from 

any new gun safety laws have no legal effect. Localities and local constitutional officers have no 

authority to nullify state laws and must comply with gun violence prevention measures that the 

General Assembly may enact. 

 

 

THE HONORABLE JERRAULD C. JONES 

MEMBER, VIRGINIA HOUSE OF DELEGATES 

 

DECEMBER 20, 2019 

 

ISSUES PRESENTED 

 

 You have “request[ed] a formal opinion” on the “recent actions taken by 

more than twenty localities across the Commonwealth” to declare themselves 

exempt from any new gun safety laws that the General Assembly may enact in 

the future,
1
 specifically, (1) Do the resolutions adopted by these localities have 

any legal effect? (2) May localities or local officials (including local 

constitutional officers) nullify or opt out of state laws duly enacted by the 

General Assembly? 

 

BACKGROUND 

 

As your letter notes, “recurring incidents of gun violence” continue to 

plague the Commonwealth of Virginia.
2
 The scale of the gun violence epidemic 

is staggering: over 10,000 Virginians have been killed by a gun since 2007.
3
 

                                                           
1 Letter from Delegate Jay Jones to Mark R. Herring, Attorney General of Virginia (Dec. 2, 2019). 

2 Id. 

3 VIRGINIA DEP’T OF HEALTH, OFFICE OF THE CHIEF MEDICAL EXAMINER, ANNUAL REPORT 

2017, (Apr. 2019) at 231, available at http://www.vdh.virginia.gov/content/uploads/ 

sites/18/2019/04/Annual-Report-2017.pdf; VIRGINIA DEP’T OF HEALTH, OFFICE OF THE CHIEF 

MEDICAL EXAMINER, Table 25: One Hundred Thirteen Selected Causes of Resident Deaths by ICD 

Tenth Revision Codes by Age, Race, and Sex: Virginia 2018, available at 

http://www.vdh.virginia.gov/HealthStats/documents/pdf/death_2-25_2018.pdf.  
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Virginians also have been the victims of several mass shootings, including the 

2019 tragedy in Virginia Beach.
4
   

 

Gun violence prevention has been the subject of a vigorous public debate 

for many years. This debate included a special session of the General Assembly 

that the Governor convened in July 2019 but was adjourned without action.
5
 

Issues related to gun safety were also a central issue in Virginia’s recent 

legislative elections. Following those elections, the Governor has promised to 

work with legislative leaders to enact certain gun safety measures—such as 

universal background checks—once the General Assembly convenes in January 

2020.
6
 In response to the upcoming General Assembly session, some localities 

have adopted resolutions declaring that they intend to opt out of any gun 

violence prevention measure that may be adopted.
7
  

 

APPLICABLE LAW  

 

The Virginia Constitution, the Code of Virginia, and established common 

law doctrines all bear on these questions.  

 

First, the Constitution of Virginia provides that all local authority is 

subject to the control of the General Assembly. For example, Article VII, 

Section 2 of the Constitution provides that “[t]he General Assembly shall 

provide by general law for the . . . powers . . . of counties, cities, towns, and 

regional governments.”
8
 

 

                                                           
4 Steve Almasy & Rebekah Riess, At Least 12 Dead After Disgruntled Employee Opens Fire at 

Virginia Beach Municipal Center, CNN, https://www.cnn.com/2019/05/31/us/virginia-beach-

shooting/index.html (last updated June 1, 2019). 

5 Cameron Thompson & Gabrielle Harmon & CNN Wire, Virginia Republicans End Governor 

Northam’s Special Session on Gun Violence One Hour After It Starts, WTVR (July 9, 2019), 

https://wtvr.com/2019/07/09/gun-violence-special-session-ends/. 

6 Gregory S. Schneider, In Virginia, and Elsewhere, Gun Supporters Prepare to Defy New Laws, 

WASH. POST (Nov. 23, 2019), https://www.washingtonpost.com/local/virginia-politics/in-virginia-

and-elsewhere-gun-supporters-prepare-to-defy-new-laws/2019/11/23/4a95fcc2-0c86-11ea-bd9d-

c628fd48b3a0_story.html. 

7 Examples of these resolutions are attached hereto as Exhibit 1.  

8 VA. CONST. art. VII, § 2; see also 2 A.E. DICK HOWARD, COMMENTARIES ON THE 

CONSTITUTION OF VIRGINIA 803–05 (1974) (“Central to [Article VII, Section 2] is the idea of the 

General Assembly’s power to control local government.”); id. at 829 (noting that the Constitution of 

Virginia “makes no attempt to spell out [the] duties or compensation” of local constitutional officers 

and that “[t]he General Assembly is authorized to fix these either by general law or by special act”).  
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Second, the Code of Virginia establishes the supremacy of state law over 

local ordinances and policies. Section 1-248 provides: 

 

The Constitution and laws of the United States and of the 

Commonwealth shall be supreme. Any ordinance, resolution, 

bylaw, rule, regulation, or order of any governing body or any 

corporation, board, or number of persons shall not be inconsistent 

with the Constitution and laws of the United States or of the 

Commonwealth.
[9]

  

 

As the Virginia Supreme Court has explained, because local authority is 

subordinate to state law, “local ordinances must conform to and not be in 

conflict with the public policy of the State as embodied in its statutes.”
10

   

 

Third, established common law doctrines specifically limit the authority of 

local governments. Virginia follows the Dillon Rule, which provides that local 

governments may exercise “only those powers expressly granted by the General 

Assembly, those necessarily or fairly implied therefrom, and those that are 

essential and indispensable.”
11

 The Dillon Rule is one of strict construction: “[I]f 

there is a reasonable doubt whether legislative power exists, the doubt must be 

resolved against the local governing body.”
12

 Thus, when a Virginia locality 

seeks to take any action, the Dillon Rule applies “to determine in the first 

instance, from express words or by implication, whether a power exists at all.”
13

 

If a locality cannot identify a reasonably specific source of delegated authority, 

“the inquiry is at an end” and the act in question is unauthorized.
14

 

 

 

 

 

                                                           
9 VA. CODE ANN. § 1-248 (2017).  

10 King v. Arlington Cty., 195 Va. 1084, 1090, 81 S.E.2d 587, 591 (1954). 

11 Richmond v. Confrere Club of Richmond, Virginia, Inc., 239 Va. 77, 79, 387 S.E.2d 471, 473 

(1990). 

12 Marble Techs., Inc. v. City of Hampton, 279 Va. 409, 417, 690 S.E.2d 84, 88 (2010). 

13 Commonwealth v. Cty. Bd. of Arlington Cty., 217 Va. 558, 575, 232 S.E.2d 30, 41 (1977). 

14 See id.; see also Sinclair v. New Cingular Wireless PCS, LLC, 283 Va. 567, 576, 727 S.E.2d 40, 

44 (2012) (“In considering whether a local governing body had authority to enact an ordinance, there 

is no presumption that it is valid; if no delegation from the legislature can be found to authorize its 

enactment, it is void.”). 
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DISCUSSION 

 

These constitutional, statutory, and common law doctrines establish that 

these resolutions neither have the force of law nor authorize localities or local 

constitutional officials to refuse to follow or decline to enforce gun violence 

prevention measures enacted by the General Assembly.   

 

1.   By their own terms, these resolutions have no legal effect. Although 

the resolutions typically contain several “Whereas” clauses, the “be it resolved” 

clauses generally do not purport to take any concrete action.
15

 Instead, the 

operative clauses: (a) “express[]” the “intent” of the locality’s Board of 

Supervisors “to uphold the Second Amendment rights of [the county’s] 

citizens,” (b) “express[]” the Board’s “intent that public funds of the [c]ounty 

not be used to restrict the Second Amendment rights of the [county’s] citizens,” 

and (c) “declare[]” the Board’s “intent to oppose” any “infringement” or 

“restrictions” of their residents’ Second Amendment rights using “such legal 

means [as] may be expedient, including without limitation, court action.”
16

 

These general statements do not direct or require any specific result, and any 

suggestion of potential future action is entirely speculative.  

 

2.    In any event, all localities, local constitutional officers, and other local 

officials are obligated to follow duly enacted state laws. As described above, 

both the Virginia Constitution and the Code of Virginia specifically establish the 

supremacy of laws passed by the General Assembly over local ordinances and 

policies,
17

 and “[i]t is well settled that when a statute and an ordinance conflict, 

the statute must prevail.”
18

 Nor have localities been delegated any authority—

either express or implied—to exempt themselves (or anyone else) from gun 

violence prevention statutes.
19

 Absent such delegation, under the Dillon Rule, 

“the inquiry is at an end.”
20

   

 

                                                           
15 See Exhibit 1.   

16 Id. at 2, 4, 5, 6. 

17 VA. CODE ANN. § 1-248. 

18 Covel v. Town of Vienna, 280 Va. 151, 162, 694 S.E.2d 609, 616 (2010). 

19 In fact, Virginia law currently provides that localities are prohibited from “adopt[ing] or 

enforc[ing] any ordinance, resolution or motion . . . governing the purchase, possession, transfer, 

ownership, carrying, storage or transporting of firearms, ammunition, or components or combination 

thereof other than those expressly authorized by statute.” VA. CODE ANN. § 15.2-915(A) (2018). 

20 Commonwealth v. Cty. Bd. of Arlington, 217 Va. at 575, 232 S.E.2d at 41. 
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It also bears emphasis that neither local governments nor local 

constitutional officers have the authority to declare state statutes 

unconstitutional or decline to follow them on that basis. “All actions of the 

General Assembly are presumed to be constitutional.”
21

 Furthermore, it has long 

“been the indisputable and clear function of the courts, federal and state, to pass 

upon the constitutionality of legislative acts.”
22

 It follows from these well-

established principles that all localities and local constitutional officers are 

required to comply with all laws enacted by the General Assembly unless and 

until those laws are repealed by the legislature or invalidated by the judiciary.
23

  

 

Nor may localities or local constitutional officers decline to enforce laws 

enacted by the General Assembly on the theory that requiring them to do so 

would “commandeer” local resources. Although the United States Supreme 

Court has held that “the Federal Government may not compel the States to 

implement . . . federal regulatory programs,”
24

 that doctrine derives from the 

specific limitations on Congress’s legislative powers and the “residuary and 

inviolable sovereignty” retained by the states in our federal system.
25

 In contrast, 

“the Constitution of Virginia is not a grant of legislative power to the General 

Assembly,”
 26

 and, unlike Congress, “[t]he authority of the General Assembly 

shall extend to all subjects of legislation” not specifically “forbidden or 

                                                           
21 Hess v. Snyder Hunt Corp., 240 Va. 49, 52, 392 S.E.2d 817, 820 (1990); see also Montgomery 

Cty. v. Virginia Dep’t of Rail & Pub. Transp., 282 Va. 422, 435, 719 S.E.2d 294, 300 (2011) 

(emphasizing that “[t]here is, indeed, no stronger presumption known to the law”).  

22 Wise v. Bigger, 79 Va. 269, 273 (1884) (emphasis added); see also Marbury v. Madison, 5 U.S. 

(1 Cranch) 137, 177 (1803) (“It is emphatically the province and duty of the judicial department to 

say what the law is.”). 

23 See Freeman v. Commonwealth, 65 Va. App. 407, 421–22, 778 S.E.2d 519, 526 (2015) (stating 

that “[p]olice [officers] are charged to enforce laws until and unless they are declared 

unconstitutional” and that “[s]ociety would be ill-served if its police officers took it upon themselves 

to determine which laws are and which are not constitutionally entitled to enforcement” (quoting 

Michigan v. DeFillippo, 443 U.S. 31, 38 (1979)); 2014 Op. Va. Att’y Gen. 73, 75, 76 (concluding 

“that a Clerk has no authority by which to make independent determinations respecting the 

constitutionality of statutes” because “the interpretation of the federal and state constitutions is a 

discretionary duty for the judicial branch and thus outside [a Clerk’s] authority”); see also 2007 Op. 

Va. Att’y Gen. 30, 31 n.8 (citing cases for the proposition that administrative agencies have no 

power to determine the constitutional validity of statutes). 

24 Printz v. United States, 521 U.S. 898, 925 (1997) (emphasis added). 

25 Id. at 919 (quoting THE FEDERALIST No. 39, at 245 (J. Madison)); see Murphy v. Nat’l 

Collegiate Athletic Ass’n, 138 S. Ct. 1461, 1475 (2018) (noting that, under the Federal Constitution, 

Congress may not “issue orders directly to the States”) 

26 FFW Enterprises v. Fairfax Cty., 280 Va. 583, 593, 701 S.E.2d 795, 801 (2010) (internal 

quotation marks and citations omitted). 
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restricted” by the State Constitution.
27

 And neither the Federal Constitution nor 

Virginia law recognizes any “anti-commandeering” principle that allows 

localities or local constitutional officers to refuse to participate in the 

enforcement of state law.
28

 

CONCLUSION 

 

It is my opinion that these resolutions have no legal effect. It is my further 

opinion that localities and local constitutional officers cannot nullify state laws 

and must comply with gun violence prevention measures that the General 

Assembly may enact. 

 

                                                           
27 VA. CONST. art. IV, § 14. 

28 See, e.g., Williams v. Mayor & City Council of Baltimore, 289 U.S. 36, 40 (1933) (“A 

municipal corporation, created by a state for the better ordering of government, has no privileges or 

immunities under the [F]ederal [C]onstitution which it may invoke in opposition to the will of its 

creator.” (collecting cases)). 
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OP. NO. 19-006 

PROTECTIVE ORDERS:  

ENFORCEMENT OF MULTIPLE EXISTING ORDERS 

 
A law enforcement agency should not remove a protective order from the Virginia Criminal 

Information Network (VCIN) unless it receives a court order of dissolution or the protective 

order has expired by its own terms or by operation of law. Where more than one active 

protective order exists involving the same parties, an individual may be charged with a 

violating a discrete provision of either order. 

 

THE HONORABLE STEVE A. HUTCHERSON  

CAMPBELL COUNTY SHERIFF’S OFFICE 

 

DECEMBER 20, 2019 

 

ISSUES PRESENTED 

 

You inquire regarding a scenario in which two protective orders exist 

simultaneously for the same respondent and petitioner, with the second order 

having been issued based on a violation of the first order. Given such a scenario, 

you ask whether both orders should be maintained as active in the Virginia 

Criminal Information Network (VCIN). You further ask which of the two 

protective orders law enforcement officers should enforce.  

 

APPLICABLE LAW AND DISCUSSION 

 

A protective order is a judicial order generally issued to protect the health 

and safety of a person who is at risk of acts involving violence, force, or threat.
1
 

Virginia law authorizes the issuance of the following: 

 

1) Emergency protective orders, which expire at the end of the third 

day following issuance, or if expiration occurs on a day the court 

is not in session, at the end of the next day the appropriate court is 

in session;
2
 

                                                           
1 VA. CODE ANN. § 16.1-253.4 (Supp. 2019); § 16.1-253.1 (Supp. 2019); § 16.1-279.1 (Supp. 

2019); VA. CODE ANN. §§ 19.2-152.7:1 to 19.2-152.10 (2015 & Supp. 2019).   

2 VA. CODE ANN. § 16.1-253.4(C); VA. CODE ANN. § 19.2-152.8(C) (Supp. 2019).   
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2) Preliminary protective orders, which are issued pending a full 

hearing and whose duration is governed by § 16.1-253.1 and         

§ 19.2-152.9;
3
 and 

 

3) “Final” protective orders, which may last for up to 2 years.
4
   

 

In Virginia, the law enforcement agency responsible for service of a 

protective order also is responsible for managing the status of the order in the 

Virginia Criminal Information Network (VCIN). As with most orders of the 

court, protective orders remain in effect until they are modified or dissolved by 

the court, terminate under operation of law, or expire by their own terms. If a 

protective order is modified or dissolved by the court, a copy of the modification 

or dissolution order must be forwarded by the court to the law enforcement 

agency responsible for managing the status of the protective order in VCIN, and 

the agency must verify and complete the necessary amendments to the VCIN 

record accordingly.
5
     

 

You describe a scenario in which two protective orders are issued involving 

the same petitioner and respondent, with the second order having been issued 

based on a violation of the first order. The Code provides that when a 

respondent is convicted of violating a protective order under § 16.1-253.2 or                 

§ 18.2-60.4, the court shall enter a new protective order “for a specified period 

not exceeding two years from the date of conviction.”
6
 Thus, the original 

                                                           
3 VA. CODE ANN. § 16.1-253.1(B); VA. CODE ANN. § 19.2-152.9(B) (Supp. 2019). 

4 VA. CODE ANN. § 16.1-279.1(B); VA. CODE ANN. § 19.2-152.10(B) (Supp. 2019).  

Virginia law also authorizes certain other types of protective orders that do not follow this general 

outline. Preliminary child protective orders are issued “where necessary to protect a child’s life, 

health, safety or normal development” while a matter is pending before a juvenile and domestic 

relations district court. VA. CODE ANN. § 16.1-253 (2015). Their duration varies based on the due 

process provisions set forth in § 16.1-253, but may extend up to the final disposition of the matter in 

court. Final child protective orders may be incorporated into a disposition entered by a juvenile and 

domestic relations court pursuant to § 16.1-278.2 or § 16.1-278.3. The duration of such orders is as 

determined by the court in accordance with those statutes. Protective orders that arise out of divorce 

proceedings are issued to bar a spouse from a marital dwelling upon a showing of a “reasonable 

apprehension of physical harm” by the other spouse. The duration of these orders is governed by              

§ 20-103.  

5 VA. CODE ANN. § 16.1-253.4(E); § 16.1-253.1(B); § 16.1-279.1(C); VA. CODE ANN.                          

§ 19.2-152.8(E); § 19.2-152.9(B); § 19.2-152.10(C). 

6 VA. CODE ANN. § 16.1-253.2(D) (Supp. 2019); VA. CODE ANN. § 18.2-60.4(E) (Supp. 2019). 
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protective order may still be in effect when the second protective order is issued 

upon conviction. The Code of Virginia is silent as to how the new order impacts 

a prior order still in effect in such circumstances. When construing a statute, the 

“primary objective is to ascertain and give effect to legislative intent, as 

expressed by the [words] used in the statute.”
7
 Because the statutes authorizing 

the issuance of protective orders do not provide that one such order supersedes 

another involving the same parties, it is reasonable to conclude that the 

legislature intended that the prior order remain in effect until it expires by its 

own terms or by operation of law or is dissolved by the court, as the case may 

be.       

 

Accordingly, it is my view that unless and until a law enforcement agency 

receives an order of dissolution or the protective order expires by its own terms 

or by operation of law, it should not remove the original protective order 

information from VCIN.
8
   

 

Violation of a provision of a protective order may be punishable as a Class 

1 misdemeanor or a Class 6 felony, as determined by the provisions of                         

§ 18.2-60.4 and § 16.1-253.2. In the circumstances you describe, where more 

than one active protective order exists involving the same parties, an individual 

may be charged with violating a discrete provision of either order.
9
  

 

CONCLUSION 

 

For these reasons, it is my opinion that a law enforcement agency should 

not remove a protective order from VCIN unless it receives a court order of 

dissolution or the protective order has expired by its own terms or by operation 

of law. In the circumstances you describe, where more than one active protective 

order exists involving the same parties, an individual may be charged with 

violating a discrete provision of either order. 

 

                                                           
7 Cuccinelli v. Rector & Visitors of the Univ. of Va., 283 Va. 420, 425, 722 S.E.2d 626, 629 

(2012) (internal quotations marks omitted). 

8 This does not, of course, preclude the law enforcement agency from amending the protective 

order information in VCIN if it receives an order of modification from the court.   

9 Care should be taken, however, not to impose charges in a manner that violates the constitutional 

protections against double jeopardy, which prohibit, among other things, “multiple punishments for 

the same offense.” See, e.g., Rhodes v. Commonwealth, 223 Va. 743, 748, 292 S.E.2d 373, 375-76 

(1982).   
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